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CHAPTER-IV
POWER AND FUNCTION OF STATE POLLUTION

CONTROL BOARD OF ASSAM

There are two regulatory authorities i.e., CenRallution Control Board at
central level and State Pollution Control Boardghat state level to exercise power
and function under the WPA for the prevention andtml| of pollutions in India.
Accordingly the State Pollution Control Board (SPGB Assam has been constituted
with wider responsibilities touching across almesery aspect of pollution such as
hazardous wastes generation, handling and the&r dsposal. Empowering under
section 6, 8 and 25 of the EPA of 1986, the Cer@@ernment of India notified the
HWM Rules 1989 to direct the occupier generatingandous waste to take all
practical steps to ensure that such waste are gydpendled and disposed of without
any adverse effects which may result from such egdt/nder the wastes rule the
board has some power and function to strive agaimgroper management of
hazardous wastes.

The boards has been constituted under the Watevdption and control of
pollution) Act 1974 by the State Government at &tatvel to exercise the powers
conferred on and perform the functions assignethéoboards under the Att.The
State Pollution Control Board of Assam has grant®e to an industry, operation or
process to implement time bound programme, stasdandl conditions to treat the

environmental pollutant. Several provisions areorporated in the Hazardous and

1 Section 4 of the Water (prevention and contrgda@ifution) Act 1974
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Other Waste (Management and Transboundary Movenfkanl®, which empowered
the State Pollution Control Boards for the propeanagement, handling and
transboundary movement of Hazardous waste in Iiieliary State boards shall be a
body corporate with the name specified by the S&agernment in the notification
under sub-section(l) having perpetual successiaghaadispose of common seal with
power, subject to the provisions of this Act, t@uaice, hold and dispose of property
and to contract, and may, by the said name, sbe sued.
4.1 Establishment and Constitution of the State Phltion Control Board of
Assam

The SPCB of Assam has been established and caedt&s envisaged by the
WPA. Section 3 to 15 of the Act deals with consititn of the board, qualification of
its member, terms and conditions of their serviceseting of the board, vacancy of
the seats, power of the board to constitute corassttor appoints officials or
employees in the board. Section 4 of the WPA shitwasit is obligatory to constitute
pollution control boards for the proper functioniagd exercise of power to prevent,
control of air, water and environment pollution time state. The State government
shall constitute a State Pollution Control Boardhbyification in the official gazette to
exercise power and function assigned to it undetatv. The board may initiate action
plan or implementation programmes to prevent, reduginimize the generation of
hazardous wastes as per law pertaining to pollution

The SPCB of Assam was established Bhigne, 1975 as per section 4 of the

WPA of 1974. Though the board reconstituted in 19882, 1984, 1985, 1986, 1991,

2 Sub-section 3 of section 4 of the Water (prewentind control of pollution) Act 1974
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1993,1994, 1996, 1997,2000, 2005,2008 but not filynadterwards. The board was
established for the administration and enforcemeht legislation relating to
environment in the State. The members of the b@aed nominated by the State
Government representing from various departmewiqocations, local authority and
other institution. The State Pollution Control Bdbaf Assam is working with one
Head Officé, eight Regional Officés and a Central Laboratory at Guwahati, four
Regional Laboratory

The establishment and constitution of the StatduBoh Control Board of
Assam has been discussed under the following hgsidin

a. Constitution of the board

Under sub-section (2) of section 4 of WPA a SPCa8llstonsist of a chairman,
having special knowledge or experience in respedteld or administering institution
dealing with such matters. Such a chairman mayeeitthole-time or full time. The
five other officials nominated by the state goveeminto that government. Another
five members from local authority; three non-officmembers to represent the interest
of agriculture, fishery or industry or trade or ¢aip; two persons to represent the
companies or corporate controlled by the state mowent. A full time member
secretary shall be appointed by the state goverhritée board is a legal person as it
can acquire and dispose of property and may sbe sued.

The Board shall consist of seventeen members imgutie Chairman and the

Member Secretary. A member of a Board, other thamember —secretary shall hold

3 Guwahati

Guwabhati, Dibrugarh, Sibsagar, Golaghat, TezWagaon, Bongaigaon and Silchar.
Sivsagar, Tezpur, Silchar and Bongaigaon.

4

5
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office for a term of three years from the date isf fiomination. He shall continue his
office even after expiration of his term until liaccessor enters upon his office. A
member of a Board may be removed before expiry isf tarm by the State
Government after giving reasonable opportunityhaive cause. A member of a Board
may at any time resign his office by writing undes hand addressed; in case of
chairman, to State Government and; in any othee tashe chairman of the Board,
and thereafter the seat of that member or the pdaion shall become vacant.
b. Service period of the office

A member of a Board shall be deemed to have vadaseskat if he is absent
without reason sufficient in his opinion of the Bddrom three consecutive meeting
of the Board. A fresh nomination for a casual vagain a board can be filed for the
remainder of the term for which the member in whpkee he was nominated. A
member of a board shall be eligible for re-nommratiThese members of the board
shall disqualify on any of the ground mentionedsecttion 8 of the WPA. Such a
member shall not be eligible to continue his offizdil his successor enters upon the
office or for re-nomination as a member. The sg@weernment may remove such
member after passing an order in writing afterrggvan opportunity of showing cause
against the same. In the case of State of Manip@handan Manihar Sin§hthe SC
ordered that the proceeding or constitution of oard will not be invalidate if a

member become subject to any disqualification.

® (1999) 2 SCC 503.
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c. Setting of the board
The board shall meet at least once in every threatms and shall observe such
rules of procedure in its meetings as provided umige Air Act. The Chairman may
also convene a meeting at any time he thinks figfo urgent work to be transacted.
The copies of minutes of the meeting shall be $erthe CPCB and to the State
Government. The board constituted by the State (oavent under this Act shall
stand dissolved and the Central Pollution Controaf8l shall exercise the power and
perform the functions of the State Pollution CohBoard®
d. Board’'s power to constitute committees
The board has been empowered to constitute a coeengionsisting wholly or
partly of members or other persons for any purpaseit may think fit. Such a
committee shall observed rules or standards ofgohae for transaction of its business
at a time and place as may be prescribed. Membiesscth committee shall be paid
allowances for attending the meeting. Section 1thefWPA empowers the board to
associate with any person whose assistance oredw&y require in a particular
matter to discharging board’s function. Such a @enmnay take part in discussion of
that particular matter of the board but not for asther matter. Such temporary
association of person shall have no right to vata aneeting. The board may also
appoint an officer or employees and qualified citasti as necessary and be assigned

duties to them by the board.

" Section 10 of the Air (Prevention and ControPaflution) Act 1981
8 S.C. Shastrinvironmental law 271 (Eastern Book Company, Lucknow! &dn, 2008)
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e. Service of the Chairman and Member-Secretary

The service of a chairman may be either full timgart-time as the case may
be as the state government may think fit. Accordmgection 11-A of the WPA the
chairman shall perform his duties as may be dedebhy the board. Section 12 of the
Act relates to the deals with the member secretdfigers and other employees of the
board. The service of the member secretary asgutioa 12(1) shall be prescribed by
the central government or the state government. mémber secretary performs his
duties as the rules or standard prepared by thtrategovernment as well as state
government. The board may also delegate powercéssary to other officials from
time to time. It also appoints consulting engindersspecific subject matter during
the course of performing functions. The board miap @ay salaries to such officials
or employees and imposed terms and conditionseif fervices. All above working
of the board shall be determined by the regulatibthe board that must be approved
by the appropriate government.

f. Board’s account and audit

The state government may make a contribution tddzed’'s fund each year to
enable the board to perform its functions underl#ves. It may also raise its fund
through any source of loan, bonds, debentures, tamsaor benefactions etc. the
board shall also prepare their budgets of eacmdiahyear showing the receipts and
expenditure and shall be sent to the state governnitehas a duty to prepare an
annual report giving full account of their workindaring the previous year and shall
be laid before the state legislature within a peod nine months from the date of the

previous financial year. Section 36 to 400f the AMReals with this matter of board.
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The Act provides that every board shall have topare an annual statement of
account and audited by duly qualified auditor. @neipt of the auditor’'s report, the
state government shall lay it before the stateslatiire.

g. Joint Boards

The two or more State Government or Central Governirm respect of one or
more Union territories may enter into an agreen@gbnstitute a joint board. Such an
agreement is contained with term of the agreememndition of renewal for all
participating States or Union territories. A joimbard agreement may provides for
apportionment of the expenditures; determine thevegpoand function of the
participating states or Union territories; prepgrincidental and ancillary provisions
for effectiveness of the agreement and consultdtaween the parties with reference
to particular matter arising under the Act. Suchagmeement is published in the
official gazette of that particular government whehe agreement is entered into
between the parties.

The joint board of State Government of contiguotesteés consists of a full
time Chairman and member secretary; two officiatsnf each of the participating
States; one person and one non-official to be natathby each of the participating
States; two person to be nominated by the Centosle®ment. On the other hand
when a joint board is constituted between the @en@overnment and State
Government or State Governments, it shall condisa dull time chairman and a
member secretary; two officials and two personséonominated by the central
government; one person and one non-official to leeninated by the central

government. The government of state for which thiatjboard is constituted has
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special power to give any direction within the itemial jurisdiction under the Act.
The central government alone is competent to gikextion relates to a matter within
the territorial jurisdiction of two or more statesUnion territory.

4.2.  Power and function of the State Pollution Control Bard of Assam

Section 16, 17 and 18 of the WPA deals with genawaler and function of the
pollution control boards to improve and promote tpuality of air, water and soil in
different States of India. The CPCB has power tee glirection to the SPCB which
defaulted in comply with the directions given by thoard and the SPCB shall be
bound by such directions. The central government digct to the CPCB to perform
any function of the SPCB. In doing so if any exmenss incurred the SPCB is
empowered to recover the same from the liable iddal. Besides the general power
and function of SPCB under the WPA, to understamd analyze the implementation
of the Hazardous Waste Management Rules, the pamersunctions of the SPCB of
Assam will be discussed in the light of the Hazasdand Other Waste (Management
Handling and Transboundary Movement) Rule 2016.

1. Power to grant authorization:

The State Pollution Control Board of Assam has emgwed to grant
authorization to every person engaged in generafimotessing, treatment, package,
storage, transportation, use, collection, deswugticonversion, offering for sale,
transfer or the like of hazardous waste, after inygas it consider necessary and on
being satisfied that the applicant posses apprepfacilities for collection, storage,
packaging, transportation, treatment, processisg, destruction, recycling, recovery,

pre-processing, co-processing, utilization, offgrfar sale, transfer or disposal of the
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hazardous and other waste as the case may be, cafteplying with all other
guidelines specified by the Central Pollution CohBoard from time to time, which
shall be valid for a period of five years.

The State Pollution Control Board of Assam maygcase of application for
renewal of authorization, check the violation ok tieonditions specified in the
authorization earlier granted and same shall berded in the inspection report. The
Board may refuse to grant authorization to any iappt for non-compliance of the
provision of the Hazardous Waste Management R@lefre doing so the board has
to give reasonable opportunity of being heard amidevthe reason for it. The State
Pollution Control Board of Assam shall maintainegister containing particulars of
the conditions imposed under these rules for manage of hazardous and other
waste and it shall be open for inspection durinficefhour to any interested or
affected person.

2. Power to suspend or cancel an authorisation:

The State Pollution Control Board of Assam shallehpower to suspend or
cancel an authorisation that has failed to complyr whe provisions of the rules or
Acts after giving a reasonable opportunity of belmegrd and recording the reason of
such cancellation as it considers necessary ipubéc interest. The Board shall give
direction to the holder of the authorisation foe #afe storage and management of the
hazardous and other waste that shall be binding bpo. The State Pollution Control
Board may extend the period of ninety days for ajer and management of the

hazardous and other waste in the following casasety:-
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(i) small generators (up to ten tonnes per annum) upnt hundred and

eightdays of their annual capacity;

(i) actual users and disposal facility operators upot® hundred and

eightdays of their annual capacity,

(i) occupiers who do not have access to any treatmsturage,

disposafacility in the concerned State; or

(iv) the waste which needs to be specifically stored development of

aprocess for its recycling, recovery, pre-proca&gsito-processing
orutilisation;

(v) in any other case, on justifiable grounds up tolunedred and eightdays.

3. Inventorisation of hazardous and other wastes:

Inventorisation of hazardous wastes in an imporfiamttion of State Pollution
Control Board of Assam. Rule 20(3) of the Hazardand Other Wastes Management
Rules stipulates that the State Pollution Controhl based on the annual returns
received from the occupier and operator of thelifgcior disposal Hazardous and
Other Wastes shall prepare an annual inventoryhef wastes generated; wastes
recycle, recovered, utilized including co-procegsiwastes re-exported and wastes
disposed and submit to the Central Pollution CdnBoard by the 38 day of
September every year. The State Pollution Contro&r8 shall also prepare the
inventory of hazardous waste generators, actuatsusend common and captive
disposal facilities and shall submit the informatio Central Pollution Control Board

every two years.

° Rule 8 of The Hazardous and Other Wastes (Manageand Transboundary) Rules 2016
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4. Monitoring of compliance of various provisions andconditions:

Another significant function of the board is momibg of compliance of
various provisions and conditions of permissioriudmg conditions of permission for
issued by Ministry of Environment, Forest and Cliem&hange for exports and
imports. Actual users intending to import or trarfsr transboundary movement of
hazardous and other wastes shall send a copy aipihiecation to the concerned State
Pollution Control Board for information and the ackvledgement in this respect. The
State Pollution Control Board after examining thegplecation for imports shall
forward with recommendation and requisite stipolasi for safe transport to the
Ministry of Environment, Forest and Climate Charejeng with the application.
Under the Hazardous Wastes Management Rules, 198D it subsequent
amendments, the conditions and guidelines impogetthd Environment, Forest and
Climate Change, State Government and Central Roil@ontrol Board regulate the
generation, import, export, handling and disposklhazardous Wastes and the
frequency of monitoring of such Wastes.

5. Implementation of programmes:

Implementation of guidelines and standard opergtimgedures for recycling,
utilization, pre-processing, co-processing of hdaas and other wastes is a vital
function of State Pollution Control Board of Ass&mnprevent or reduce or minimize
the generation of hazardous and other wastes. daelthas implemented plans and
programmes initiated by the Ministry of EnvironmeRbrest and Climate Change,
State Government and Central Pollution Control Baar hazardous and other wastes

management activities. For implementation of cood# and guidelines imposed by
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the State Government and Central Pollution ConBolrd and its mandate, the
Pollution Control Board of Assam earns revenue awsimy of Grants in aid from
Ministry of Environment Forest and climate chan@entral Pollution Control Board,
State Government, consent fee, authorisation méerdast earned, etc.

6. Action against violations of these rules:

The occupier, importer or exporter and operatdhefdisposal facility shall be
liable for all damages caused to the environmertherthird party due to improper
handling and management of the hazardous and wste. Such liable person shall
have to pay financial penalties as levied for aimjation of the provisions under these
rules by the State Pollution Control Board with teor approval of the Central
Pollution Control Board. Any person aggrieved by arder of suspension or
cancellation or refusal of authorisation or itseweal passed by the State Pollution
Control Board, may prefer an appeal to the Appell&uthority, namely, the
Environmental Secretary of the State.

7. Any other function:

The State Pollution Control Board of Assam shalleh#o exercise all or any
other function under these Rules assigned by Minist Environment, Forest and
Climate Change, State Government and Central Roil@ontrol Board pertaining to
the Hazardous Wastes Management Rules from tiriméo

The Board exercises its power and functions thraxgiditions and guidelines
imposed by the Ministry of Environment, Forest actimate change, State
Government and Central Pollution Control Board wlgranting consent for project

and plan to be established and operated in the.SBassides the above mentioned
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primary power and function of the State pollutiantrol board based on as per Acts
and rules, the pollution control board of Assam meen performing following
activities within the State.

1. The board performs comprehensive programme foptbeeention, control or
abatement of pollution of water, air, land anddgowse execution thereof.

2. The board can consult with the State Governmenamn matter relating to
environment protection and give advice to the gowemt with respect to the
location of any industry the carrying on of whishikely to pollute a stream or
well.

3. The board can collect data and information of emunental pollution within
the State and prepared report on it. It can califiormation from the occupier
of a facility for the purpose of verifying the cectness of information.

4. The board can investigate and encourage, condacparticipate in research
of environmental degradation and reason of suchblgno and probable
solution to it.

5. The pollution control board is to collaborate lwithe central board in
organizing the training of persons engaged in p@ogne relating to
prevention, control of pollution and organize masucation programme
relating thereto.

6. The board has right to inspect sewage, trade efflpéants for the proper
treatment thereof and to review specification, pdawd other data relating to
plant setup for treatment of trade effluent or anection with grant of any

consent as required under the law. Any person agtt by the board may



10.

169

visit the premises for the purpose of conductireyde, seizing, examining and
testing of pollution control equipment, industriglant, record, register,
document etc. for the purpose of search and sesaogon 94 of the Code of
Criminal Procedure shall be applicable.

The board is lay down annual effluent standard tfer sewage and trade
effluent for the quality of receiving waters result from the discharge of
effluent and to classify water of the State.

The board can take initiatives to evolve economaad reliable methods of
treatment of sewage and effluent for the peculiddion of soil, climate and

water resources in different region of the statendy include utilization of

sewage and sustainable trade effluents in agrigjltmethods of disposal
sewages and trade effluents, laying down stand#rtteatment of effluent to

be discharged into the stream and taking into aucole minimum fair

whether dilution available therein and toleranceits of pollution permissible

after discharge of effluents.

The board can revoke, vary or make any order ferpgievention, control or
abatement of discharges of wastes into streamsetis.wt may require any
concerned person to construct new systems for igmoshl of sewages and
trade effluent or to revamp the existing one witbpger upgraded technology
and adopt remedial measures as necessary to &eoitsk.

The board shall lay down annual effluent standardeé complied with by

concerned person and performed function as maydszipbed by the central

board or central government from time to time.



170

11. Moreover, the board shall take emergency measuaa dccident would took
place as necessary such as removing of pollutaotspensation for damages
and issued of closer notice for the violation of.ldf any industry discharge
pollutant in excess of the standards laid downhgyltoard, the board shall take
remedial measures as are necessary to mitigatattiaion.

12. The board has power to take sample of effluentsafoalysis and if the
occupier willfully absent after knowledge of thetathe authorised person of
the board shall take the sample which is sealedsagreed by him. The result
of any government analyst shall be admissible idence.

13. The state board is bound by the direction of céfpard or state government
may give to it. But the board may refer the matbethe central government for
its decision if the state government directionnisonsistent with the direction
of central board.

14. The state board shall have power to issue guideliastricting operation of
industrial units within prohibited prescribed bagtémits. It is also authorised
to direct the industry to shift its location andldee of which, it can issued
closure notice under the law.

15. The board may also establish or recognized a latmyréo enable it to perform
its function under the law. The board is empowecedcquire any land for the
efficient performance of its function as public pose.

Section 18 of the WPA provides that state boambisle by the order of state
government relates to section 17 only. The stateergmnent cannot give direction

which is not mentioned under the section and bdéandot bound to carry out such
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order®. It is provided that if the central governmentraa that the state board is not
comply with the any direction of the central boattien the central board is
empowered to perform any function of state boandthat situation, the expenses
incurred in connection therewith could be recovdreth the state board.
8. Board’s power to file complaint

The board or any authorised person in this belzaifroake a complaint before
a metropolitan magistrate or a judicial magistrafie first class for restraining
apprehended pollution. In such a situation the ddarauthorised by the court to
implement the directions as specified by the coliitthe expenses incurred by the
board to implement the direction shall be recovefreth culprit as arrear of land
revenue or of public demand. A complaint can alkeal foy any person who has given
notice of not less than sixty days of his intentiormake a complaint to the board. The
board shall provide all relevant documents or respir its possession to that person.
The board can refuse to provide some reports iE#mee is, in its opinion, against the
public interest. No legal proceeding shall lie agaiany officer or member of a board
in respect of anything which is in good faith done.

9. Power to give direction and imposed penalty

Under section 33(A), of the WPA as amended in 188&ndment Act, the
state pollution control boards empowered to proddections including the direction
to close prohibit or regulate any industry; andtp the supply of electricity, water or
any other services to that industry. Non-complianteuch direction is punishable

Section 41(20) of the WPA, which includes punishimgnimprisonment of not less

10 K Muniswami Gowda v. Sate of Karnataka, AIR 1962 SC 933.
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than one year and six month which may extend tyséars. In case failure continues,
an additional fine which may extend to five thousdor every day during which
failure continues. |If failure continues for oneay@fter first conviction, imprisonment
for a term which shall not be less than two yeahsctv may be extended to seven
years and with fine.

Section 42 of the Act provides penalty for certaicts such as damages,
destructions, removes of pillar, post, notice, prop any matter put up by the
authority of the board; obstructing any personractinder the direction of authority;
fails to intimate any occurrence of accident orefmen act or furnished any
information or make any false statement willfullythe authority. Whoever commits
such acts shall be liable to imprisonment for antarhich may extend to three month
or fine shall not exceed ten thousand or both.

Section 43 and 44 of the Act provides that if aeyspn use stream, well or
any water body for the disposal of polluting mattard make any fault at the time of
prior consent of the board to establish any ingusiperate any facility, treatment and
disposal of hazardous wastes shall be punishalfeimprisonment for a term which
shall not be less than one year and six monthshwhigy extend to six years and with
fine. If a person convicted under section 43 andadl again found guilty of the same
offence on second and every subsequent offence ttedrwithin two years from the
commission of the second offence, shall be nottless two year which may extend to

seven year and with fine.
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The Supreme Court of India may impose pollutior firf ten lakh in the public
interest for exemplary damages empowering undeicl&r82 of the constitution.
The court may take deterrent measure by publistiegoffender's name, place of
residence, offence, and fine imposed. The expeiesgsiblication shall be recovered
as a fine. The court can imposed doctrine of Yecer liability and joint liability for
an offence committed by company and company slelidble to be punished. The
court should not deal with lightly after elapsedyefrs, unreasonable delay was not
accepted as a ground for not proceeding againsoimgpany.

10. Appeal against the board’s order

Under section 28 of the WPA any aggrieved persam maefer an appeal
against the order of a pollution control boardhe appellate authority constituted by
the state government. An appeal should be madenatiperiod of 30 days after the
communication of the order to him. The state gonemnt may at any time call for the
record of an order of the board for satisfyinglitse check the legality of the matter.
The government shall not revise any order and anppower conferred on it to keep
surveillance on the functioning of board. Revisisnnot a right guaranteed to the
party.

Any person aggrieved by an order of board for sasfn or cancellation or
refusal of authorisation or its renewal, may preferappeal to the appellate authority
within thirty days of communication to him. Such appeal shall be disposed of
within sixty days by the authority in its satisfact under the hazardous wastes

management rule of 2016. The authority may alser&ih an appeal after an expiry

1 M.C. Mehtav. Kamal Nath (2000) 6 SCC 213
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of thirty days if it is satisfied that the appellavas prevented by some sufficient cause
from filing the appeal in time.
4.3. Regulations relating to the duties and respoitslities of an occupier.

The recurring problem of increasing accumulationhakzardous wastes is a
worrisome situation. These wastes are worst tydesvastes that are extremely
harmful. But unfortunately, both the large and dreehle industries have paid barely
any intention in treatment of it. Many industriesngrating hazardous wastes must
ensure that these wastes are managed in ways rtitattphuman and environment.
These industries are regulated based on the ambwastes it generated in a calendar
year. The rule of 2016 has ability to alter thense® if duly followed.

Rule 20 of 2016 mentioned that the occupier or tperator shall be
responsible for proper collection, treatment, sierand disposal of hazardous wastes.
It shall be their responsibility to ensure that thastes are properly handled, and
disposed off without any adverse effects on therenmnent In order to minimize any
danger due to accident, all persons working insitee shall be informed, trained and
equipped to ensure their safety.

The word occupier is defined under the rule3(21hatardous wastes rule of
2016, which means a person in relation to any fgabo premises, has possession or
control over the affairs of the factory or the press in the matter of hazardous and
other wastes. the occupier of a facility shall takeng step in the procedure followed
for the management of hazardous wastes. it sh&ié tstep for prevention,

minimization, reuse, recycling, recovery, utilizatiand safe disposal of hazardous
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wastes. The occupier shall send or sold its geineratastes to an authorised user or
disposal of in an authorised disposal facility ac@dance with rules.

In the cases of its treatment, the occupier muste henowledge about
necessary preventive measure as may be neededféosterage and disposal. The
occupier should take all scientific equipment sashappropriate training, expert in
respective field proper technical assistance togireaccidents and harms to human
health. Every occupier of a facility must file appéication to obtain a consent
certificate for grant of authorisation or renewélsoch authorisation to establish or
operate a facility within a period of sixty day®rn the publication of these rules.
Application for renewal of authorisation may be makdree months before the expiry
of such authorisation.

Every occupier has a responsibility to establisappropriate facility for the
management and dispose of hazardous wastes. llinshiatain a record of hazardous
wastes and submit annual return containing detdilés quantity of generation and
disposal on or before 3@ay of June following the financial year to whittat return
relates. If the occupier is found liable of non-ghance with the above rule, its
authorisation shall be cancelled by the board. d¢®upier shall not store hazardous
wastes more than a specified period as prescrilgethéd rule. He must maintain a
record of sale, transfer, storage, or utilizatibswch wastes.

Any occupier who intends to export his wastes $jgetin the schedule, has
responsibility to make an application along witBurance cover to the MoEF&CC for
the transboundary movement of hazardous wastesodtgier has a duty to obtain

prior informed consent in writing from the impag country in respect of wastes
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that he intends to export. The exporter shall enshat no consignment is shipped
before the prior informed consent is received fitbm exporting country. It should be
accompanied with movement document and recordsll dfeesactions as may be
prescribed by the rule. The occupier, who inteldsdport such wastes without proper
permission, shall be deemed illegal. Such an illegporter is liable to return such
wastes to his country.

The occupier of a facility shall be responsible fdentification of site for
establishment of a facility for treatment, storagesposal of hazardous and other
wastes in the site. The occupier of a captive ifgailr operator of a common facility
shall design set up such facility as per techngabelines issued by the central
pollution control board and state board. The eihirient of such facility shall be
monitored by the state board and it should maintedord of hazardous wastes so that
annual return can be filed without discrepancidse @ccupier of such facility shall be
liable for all closures or post closures phases.

At the time of packaging and labeling, the occumksr facility shall ensure
that all guideline is followed such as non-washableather proof and easily visible
label is used in packaging. At the time of tranggaon, the occupier shall provide all
relevant information to the transporter regardiafety measure need to be taken in
case of emergency. The occupier should inform ¢opibllution control board before
handing over the wastes to the transporter.

If the occupier of a facility wants to transportydmazardous wastes, it must
have necessary authorisation from concern authdrtig sender of such wastes must

have prepared seven copies of manifest comprisihgres code indicated in the rule
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and duly signed by the sender. One copy (white)l $bavard to the board, and in

cases of transportation through any transit state,board of transit state should be
informed. The sender must send the wastes alorg aepies of 3 to 7 of manifest

duly signed; otherwise no transporter shall acitept

The occupier of a facility must inform immediatdly the pollution control
board in case of any accident and send a repdatriin no. 11. The occupier shall be
liable for all damages caused to the environmenthod party due to improper
management of hazardous wastes. It shall be Itabpay financial penalties as levied
for any violation of the provisions under theseesuby the board with prior approved
of the central board. Any occupier aggrieved byegter of suspension or cancellation
or refusal of authorisation or renewal of authdrta by the state, it can prefer an
appeal to the appellate authority within a perib8@®days.

However in many cases, it is found that the ocmupias violated the
provisions of new rules. For example: Serious damags being caused to the
environment by certain industries producing toxiemicals in Bicchri, a small village
in Udaipur District of Rajasthan. The manufacturofghe toxic chemicals gave rise
to enormous quantity of highly toxic waste and Weste was not treated properly.
Because of its effect, the water in the wells aindasns in Bichhri turned dark and
dirty rendering unfit for human consumption. Soédswpolluted to such an extent that,
it became unfit for any cultivation. It spread dise, death and disaster in die village.

The Court applying the principle of “absolute liggl' and “polluter pays principle”
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held that the company was absolutely liable forgheironmental degradatith The
Court directed the company to pay for the pollutemmd undo the environmental
damage and wrong caused by its industrial activitye Rules do not provide any
standards or technologies to be adopted for theegproollection, treatment storage and
disposal of wastes, by the generator or the occupie
4.4. Responsibility of the State Government under he Hazardous Waste
Management Rules

Responsibility of the State Government is much nimngortance pertaining to
the implementation of HWM rules all over the Stafbe rules of 2016 provides for
the responsibilities of State Government for envinentally sound management of
hazardous and other wastes. The State Governinaihtasithorize the Department of
Industry or any other government agency authorisethis regard in the State to
ensure earmarking or allocation of industrial spaceshed for recycling, pre-
processing and other utilization of hazardous dreotwaste in the existing and
upcoming industrial park, estate and industrial sidts. The Department of
Labourshall ensure recognition and registrationsvofkers involved in recycling,
preprocessing and other utilization activities aisb assist formation of groups of
such workers to facilitate setting up such fa@sti The Department shall have to
undertake industrial skill development activitiesr fthe workers and annual
monitoring to ensure safety and health of workersolved in recycling, pre-

processing and other utilization. The State Gawenmt may prepare integrated plan

2 Indian Council for Enviro-Legal Action v. Union of India, AIR 1996 SC (1446).
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for effective implementation of these provisionsdan submit annual report to the
Ministry of Environment, Forest and Climate Chanigahe Central Government.

Responsibility of the State Government under thezatfdous Waste
Management Rules has been discussed under thevifoditneadings:-

1. Identification of sites

The main responsibility of the State Governmenteunthese Rules is to
identify the disposal sites for the purpose of dspg the hazardous wastes after
ascertaining the suitability of the sites throughviEbonmental Impact Assessment
studies. The State Government shall within 30 dafyseceiving the documents of
Environment Impact Assessment as well as publiaiigan relation to the sites
identified by the operator of the facility, occupa any association for the purpose of
disposing the wastes shall complete the assessamehtconvey its decision as to
approval or refusal of using the sites identifiext Setting up of the facility for
treatment, storage and disposal of hazardous waste.

2. Publish inventory of all disposals in State

It is also the responsibility of the State Governm® compile and publish
periodically the inventory of such hazardous waslieposal sites and facilities. The
State Government shall also set up an on-siteitiadibr treatment, storage and
disposal of hazardous wastes for captive use anshail be governed by the
authorization procedure as laid down in Rule 5.sTthe onsite facility provided by
the State Government under the purview of autlsitwhereby an initial impact
assessment executed will no longer make it possibldispose of the wastes in

municipal dumps or in any manner that is not emnmentally sound. On the other
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hand, it leaves scope to explore possibilities fecycling, reuse, recovery and
treatment for safe storage and disposal on sitehé&iy the units must be willing to
undertake such responsibility to minimize riskettvironmental resources before the
grant of authorization.
3. Power to supersede State Board

Under section 62 of the WPA, the state governmastgower to supersede the
state board at any time if the state governmendfi®pinion that the board has
steadfastly made default in performance of its poavel function imposed on it under
the laws; or for any circumstances rendering pubiterest. Before to do so the
government shall give a reasonable opportunity it® $how cause considering
explanation and objection if any for not to be sgpde. The government must issue a
notification in the official gazette in relation the supersession for a period of not
exceeding one year.

4. Rules making power of State Government

After constitution of the state pollution controbdrd, the state government
may make rules in respect of the matters not falimder central government’s
purview. Such rules may make in the matter of serterm and condition of chairman
and member secretary or other members thereupenpover and duties to be
exercised and discharged by the chairman and otlkeenbers of the board; quorum,
time and place of meeting of the board; fees almdvahces to be paid to the members
of the committee not as member of the board orgueassociated with the function of
the board; form of the notice or report of the goweent analyst; form or any

particulars for the consent of the board; mannenadiry to be taken by the board for
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granting or refusing such consent; the form of nesror procedure to be followed by
the appellate authority in disposing of appealnfaf the annual reports and accounts
of the board; form of providing notice of intentitmmake a complaint to the board or
authorised person; and any other matter as maydsenbed by the law or central
government.

MoEF&CC is directed to either itself or through {88CB or any other agency
draft a policy document on hazardous waste geweratnd its handling within the
country. They should also conduct a comprehensisearch programme to determine
the effect of hormonally effective synthetic cheatsc Directions may also be issued
for centers of excellence for environmental healtlence and for existing institutes
engaged in related activities. MOEF&CC should emage the industries and their
associations to participate in research activitescerning environmental health.
These studies should be made public so that paegpleknow about toxicity and its
impact. Chess can be levied on the industries mgalith hazardous wastés The
State Government has a regulatory duty and obtigatior environmental
empowerment. A terrible incident of Union Carbigenembered us the travails of the
victims, dead and alive. It is more important ttree people must empower with laws
relating to the HWM for the safety of our envirormhe
4.4.1The NGT directions to State Government

In the case of Pradip Kumar Agarwalla& Others v.hRdChoudhury &

Others? the NGT chairman J. Swatanter Kumar, disposed rttiscellaneous

13" Available atwww.dpcc.delhigovt.nic.in visited on 11/ 05/ 2017
4 M.A. NO. 78 of 2013 in R.A. NO. 29 of 2019 in A.RO. 38 OF 2012.
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application filed by different applicants seekingdification of order and judgment
passed by the tribunal in Review application of #pplicants. He stated that after
meticulous perusal of documents filed by the partiewas rampant violation of the
EPA and Rule 5 of the EP Rules, rather than itsptiamce. He stated that there was
no hesitation in our mind to come to a conclusivat the number of industrial units,
some of which are hazardous and creating polluéicm existing in or about "No
Development Zone” of Kaziranga.

The tribunal directed the state government to iakmediate steps to remove
all those illegal units, should be closed down irdragely. It should be inspected by
the SPCB, CPCB regularly after or before establesfinof such unit in new location
of NDZ. The MOEF&CC the State Government are dedctto prepare a
Comprehensive Action Plan and Monitoring Mechaniemimplementation of the
conditions stipulated in law. The tribunal opinidn¢hat the MoEF&CC State
Government failed in their duties, number of patigtindustries established in and
around NDZ of Kaziranga& posing immense threatrteirnment and its creatures. It
directed the MoEF and the State Government to dieBss 1,00,000/- each, with the
Director, Kaziranga National Park for conservationl restoration of flora and fauna.

In the case of Modern Lube industries v. CBTBG. Sudershan Reddy, C.J.
ordered that the court do not find any illegalityltave been committed by the PCB
board of Assam in directing petitioners to closgvdats industrial unit. The petitioner

is not entitled to carry on any activity of recydior refining in absence of proper

5 (2007) GLR 574.



183

certificate. In the case of Jadav Soap Works v.obrof Indid®, the Gauhati High
Court order that an opportunity must be providedhe industry applying for the
consent certificate from the board before issuedurke notice to it.

In the case of Rohit Choudhary v. Union of IndiaBers’, the NGT chairman
J. Swatanter Kumar, and others order that the fpatcontrol board of Assam would
be a necessary and proper party as respondantinah®& matter. He stated that “ the
land acquired by the Numaligarh Refinery Limited irs clear violation of the
established laws, rules and conditions”. The refirghould have developed waste
land and build its township without destroying oeensitive area.

In compliance of the order dated 30/07/2tf1& NGT and SC judgments in
WP 657/1995 dated 06/07/2012, the CPCB constit@tethonitoring committee
chaired by Dr. Ajay Desh pandey to report the coamgle status of H&OWM Rules.
Subsequently the committee has convened five ngedtom August 24, 2018 to
January ?, 8th and 8 2019. The committee has gather information corgémn
implementation of H&OWM Rules 2016 from secondargtad from the SPCBs
followed by questionnaires and interactions witime@rned agencies. In this respect

state wise response has been discussed in the A@Blgiven below.

8 AIR 2000 Gau 47
' M.A. No. 787 of 2015 original application no. 882011
8 In the case of Rajiv Narayan &Anr. Vs. U.O.1 &otApplication no. 804/2017)
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Table no.3:Responses to the questionnaire received fromaheus stakeholders.

S. Name of th Information | Informatior | Informatior | Informatior
No. State received received received received
from SPCB from from from
Department| Department Department
of of Labour | of Industry
Environment
1. | Andaman and x x N x
Nicobar Islands

2. | Andhra Pradesh x N x x

3. | Arunachal Pradesh N x N x

4. | Assam N X x N

5. | Bihar N x N N

6. | Chhattisgarh N x x N

7. | Delni v x v x

8. | Gujarat N x x

9. | Goa N N N

10. | Haryana N N x x

11. | H.P. v x v x

12. | J.& K. N X X x

13. | Jharkhand N x x x

14. | Karnataka N x x x

15. | Kerala N x x

16. | Lakshadweep x N x x

17. | Madhya Pradesh N x x x

18. | Maharashtra N x x x

19. | Manipur N x x N

20. | Meghalaya N x x N

21. | Mizoram N X x N

22. | Nagaland N x x x

23. | Odisha N x X x
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24. | Punjab N x X x
25. | Rajasthan N x X x
26. | Sikkim X X x N
27. | Tripura N X X X
28. | Tamil Nadu N x x x
29. | Telangana N N x x
30. | Uttar Pradesh N x N
31. | Uttarakhand N N N x
32. | West Bengal N N x N
33. | D&D and D&NH x x x v
34. | Puducherry N x N
35. | Chandigarh N x N x
Total 29 06 08 11

Source: National Inventory on Hazardous Wastes Generadiwh its Management 2017-18
(CPCB: MOEF&CC, December 2019)

It is evident from the Table no. 3 that only 2B6fSPCBs/PCCs have able to
submit their responses to the questionnaire andBS#fG\ssam is one amongst the
29 SPCBs/PCCs. Whereas department of environmeahlgf6 states are able to
respond the questionnaire and Assam is found agesponder state. On the other
hand department of department of industries of thHtes have submitted their
response to the questionnaire where Assam is iadluBurthermore department of
labour of 8 states have submitted their answehéoquestionnaire where Assam is
considered as non-responder state. The commiteebserved that the information
provided by the concern authorities has been sdfefrom anomalies and
discrepancies having tentative in nature. The aatgon with the authorities shows

the lack of proper knowledge and understanding &OM/M Rules 2016. Poor
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awareness and involvement are to be found as arrdmehind such non-compliance
and not realization of importance of requestedrmfation.
4.5 Discussion
Pollution needs to be tackled with top priority dref it spins out of control.
The hazardous effluents are increasing alarmingihfess some drastic steps are not
initiated it will emerge as major threat to humasealkth and environment. The
authority is taking no tangible steps to stop giyoi industries. The SPCB of Assam
could not install necessary software and hardwarecéntralized data collection,
analysis and corrective action. The board has resttioned the details of conditions
imposed while granting authorisation to any industfhe board has not any
information about the disposal or recycle of hagasiwastes generated every y€ar.
The composition of the State Pollution ControbBblacks the representation
of the private companies. Such company poses gskaof doing pollution. Therefore
members from private company must have represehéedoard. The members of the
board should be represented by the environmentakgterts, NGOs etc. so that the
laws, rules and regulations are properly enforéée. main objects of establishment of
the boards are that it should function impartialhd efficiently so that it should not be

affected by the irregularities.

19 Bijeta Chetry, “An analysis on the function ofgt Pollution Control Board of Assam in respect of
Hazardous Waste ManagementRIBUALR 149 (2019)



