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CHAPTER-III
NATIONAL LAWSRELATING TO THE HAZARDOUS

WASTE MANAGEMENT IN INDIA

Under growing pressure from national and intermatio bodies the
governments worldwide began to think concern over énvironmental protection
during 1960s. Simultaneously, the Government ofiadnohtroduced legislations,
ministries or environmental agencies to preservempte and protect the quality of
air, water and environment. Environmental lawsndid comprise a numbers of rules
and regulations. But enactment of laws alone casolet the problem of environment
pollution. Use of resources at unsustainable lesatl contamination of the
environment through improper hazardous wastes nesment are the main factor
responsible for environmental pollution. Achieviggstainable development requires
reducing hazardous wastes generation as well adagewent of society in the parallel
way. Since its inception India has great concerer e@nvironmental protection in
comparison to the other country. Environmental rdesbn and pollution has
seriously threatened the human life, health arelihvod.

In the present era of open global market econonduystries using hazardous
materials are no doubt playing a vital role in #x@@nomic development and the
advancement of the well being of the people indbentry, but simultaneously they

are causing the problems of risk to human life &#mel environmerit It must be

1 N.S. Kamboj, “Population Growth -Prime Cause af/Eonmental Pollution and its Leg@lontrol

in India”, XXIH (i) 1BR1 (1995)
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responsibility of the individual State to regulatastes related legislative framework
for proper management, handling, treatment andodedpof hazardous wastes and to
punish them who violates these legislations. Natiohaws should imposed
compulsions or restrictions on hazardous wastesrg&rs and transporters to
perform technology based standard to treatmentdispbsal of hazardous wastes.
Some countries have found that stringent regulasiomazardous wastes management
may drive up cost of legal management, creatingraguse incentive to illegal dispose
of hazardous waste on open spaces, making an ieffeenforcement program an
essential ingredient of any effort to control hazars activity.

National laws relating to the hazardous wastes gemant determines
quality, types and characteristics of a waste natby adopting scientific method of
testing such substances. Such laws provide ligbdit an occupier, generator of
hazardous wastes. The Judiciary in India also plareimportant role in this respect
by providing common law remedies. Therefore thera imatter of consideration to
what extend Judiciary is preeminent above all thesenmon law remedies.
Environment is a polycentric and multifaceted pewmblaffecting the human existence.
If for the progress of the society industry is resagy, pollution is inevitable. Science,
pollution and progress go together; there can beend of the progress, and
consequently no escape from pollution. If industra necessary evil, pollution surest

sufferancd Developing country like India has faced econontdses for

2 K.K. Jayashankar and Philip JohnsBnyironmental Law 201 ( Pacific Books International, Delhi,

1%%edn., 2011)
P.S. Jaiswal and NisthaJaswahvironmental Law 1 (Allahabad Law Agency, Haryana&in.,
2009)

3
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environmentally sound management of hazardous waséek of equipped treatment
and disposal facility, man power, expert, problentransboundary movement are the
major challenges facing the hazardous wastes mara&agen India.

3.1 The Constitutional Mandatesto pollution free Environment in India.

India is the country that has given a constitutictatus to the Law relating to
environmental control, protection and preservatiMany provisions have been added
in the body of the constitution thereby makingbtigatory on the State and the every
citizen to protect and improve the environnfetrt 1950, the Constitution of India did
not include any specific provision relating to eowmental protection or nature
conservation. Presumably, the acute environmemtddlgms being faced now in the
country were not visualized by the framers of tlem€itution. However, the past five
decades have witnessed two major developments i dbnnection. The first
development took place when the Constitution (Feegond Amendment) Act,
1976, was adopted in the mid-seventies.

Indian legislature is increasingly supportive ofrirggent environmental
legislations and Regulations. Various legislatidmsve been enacted by Indian
Parliament to tackle the problem of environmentadtgxtion. Specific provisions
relating to certain aspects of the environment,arempecially for the protection of the
forests and wildlife in the country, were incorpehin Part V- Directive Principles
of the State Policy — and List Ill — The Concurrérgt — of the Seventh Schedule of

the Constitution. As a result, the Constitution Immsv the provisions specifically

* M.R. Garg, N.S. Tiwanat.al. (eds.), Environmental pollution and protection, 258 (Deep &Deep

Publications Pvt. Ltd., New Delhif'®edn.1995)

® The Act was milestone in the history of enviromtaé protection in India.
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relating to environment protection and nature cora®n viz., Part IV, Part IV-A'lt
shall be the duty of every citizen of India — (§eventh Schedule (Article 246) List Il
- Concurrent List Item no. 17 Prevention of cruatiyanimals, Iltem no. 17A Forests,
Item no. 17B Protection of wild animals and bird&is shows the concern of our
parliaments to give priority to environment protentby bringing it on the national
agendd.

The constitution provisions, especially fundamemtghts and in particular
Article 21 has been broadly construed by the jadicifor life saving environment.
The court attempted to expand the reach and arhAitticle 21 rather than accentuate
their meaning and content by judicial constructibwo methods are used by Supreme
Court to strengthen Article 21 and to interpretaimunerated rights under Article 21,
it required laws affecting personal liberty to p#ss tests of Article 14 and 19 of the
constitution, thereby ensuring that the procedwpriding a person of his or her
personal liberty be reasonable, fair and justs by this method the Supreme Court
interpreted the right to life and personal libettyinclude the right to wholesome
environment and all other rights. Thus Courts hawelertaken to explicate the
development of ideology of environment as being péthe right to life by various
judicial pronouncements.

The judiciary broadened the reach and ambit ofchatRl through expanding
the concept and scope of personal liberty so asctode within it's all the varieties of

rights which go to make the personal liberties @nmLaw being an instrument of

® Directive Principles of State Policy (Article 4BAf the constitution.

" Fundamental Duties (Article 51-A& 51-A(g)) of tkenstitution.
8 S.L. Agrawal (ed.).egal Control of Environmental Pollution 1-7 (ILI Publication, Delhi, 1980)



104

social engineering obliges the judiciary to camy the process established by it. Thus
it is clear that article 21 has a multidimensioidkerpretation. Any arbitrary and
whimsical act on the part of any state, depriving life or personal liberty would be
against Article 21 of the Indian constitution.

The Supreme Court has pronounced a number of judignand orders and
issued various directions with the objective ofuse the protection and preservation
of environment and enforcement of human rights itzens. In Indian Council for
Environ-Legal Action vs. Union of Indfathe Supreme Court has implemented the
right to wholesome environment as part of the RigHtife enshrined in Article 21. In
this case it was observed that even though, ibighe function of the court to see the
day-to-day enforcement of the laws, that being filmection of the executive, but
because of the non-functioning by the enforcemgenay, the courts as of necessity
have had to pass orders or direction to the enfioece¢ agencies to implement the law
for the protection of the fundamental rights of tpheople. Thus Right to Life
envisaged in the Article means something more shamival of animal existence. “In
terms of Article 21 of the Constitution, a persaasta right to a decent life, good
environment and maintenance of ecolodfyy.”

3.1.1 Responsibilities and duties towar ds environment

Article 48-A of the Constitution imposes some raspbility to the state with

regard to environmental protection which readso#lews: "The State shall Endeavour

to protect and improve the environment and to safatjthe forests and wildlife of the

® [1996) 5 SCC 281
9 Durga Das Basulntroduction to the Constitution of India 108 (Wadhwa and Company Law
Publishers, Nagpur ,f%dition 2007)
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country.™ Environmental protection is a fundamental dutyewéry citizen of this
country under Article 51-A (g) of our Constitutiovhich reads as "It shall be the duty
of every citizen of India to protect and improvee thatural environment including
forests, lakes, rivers and wildlife and to have passion for living creatures?
Article 48-A of the Constitution comes under DiigetPrinciples of State Policy and
Article 51 A (g) of the Constitution comes under nBamental Duties. The
environment and human life are interlinked henoe ralization of many human
rights is necessarily related to and in some waggeddent upon one’s physical
environment. In a growing number of cases, theegftiuman rights tribunals are
acknowledging that damage to the environment cgraimand undermine all human
rights.

The State as the trustee of all natural resour@snnfor public use, including
lakes and ponds, is under a legal duty to proteant Under Section 17(1) (a) of the
Water Act, the function of the SPCB shall be tonpdacomprehensive programme for
the prevention, control and abatement of pollutbdrstreams and wells in the State
and secure the execution thereof. The above cotistial and statutory provisions
clearly bring to fore the paramount duty of thet&t&overnment, Municipal and
Panchayat authorities, the Area Development Autilesriand other legal authorities,
to protect and improve water-bodies as a part giremment and to ensure supply of
safe water to the public. This obligation is of @sipive nature requiring the State

including the Area Development Authorities and tloeal Bodies not only to shield

' Gopal Sankaranarayanafhe Constitution of India 70 (Eastern Book Company, Lucknow sixth
edition,2013)
2 |bid at 72
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the peoples' common heritage of lakes, ponds,vessrand streams, but to prevent
them from becoming extinct and to rejuvenate arebgnve them quantitatively by
harvesting rainwater and qualitatively by presergoand enforcing standards of their
water.

There is ample legislation to arm these authoriwéh the power to preserve
these natural resources and prevent their abusasks of material alteration or injury
as amounting to unreasonable pollution the per$ieetad has right to relief by way
of injunction and can also claim damages from thiufer®. The duty of the State in
this regard is clearly spelt out by the Apex Camifl.C. Mehta v. Kamal Natf and
that of every citizen to protect the natural enmiment including lakes in M. C. Mehta
v. Union of Indid®, The necessity to limit the construction actiti]m the close
vicinity of the two lakes was recognized by the @ape Court, as noted above.

The lack of an overall framework and a multiplioitj/instruments, there exists
no competent statutory authority for formulating tivater policy. Though it started
law making for utilization of water resources sirk&73, even today more than 90%
of the laws enacted for the utilization of watesaerces are state level legislation. At
the time of enactment of these laws the environaleiattor was not at all serious
concern. Utilization of water was a priority aresther than conservation of water.
Moreover the sharing of river waters in India beswdahe States that constitute the

republic has given rise to long drawn legal batthesong the early disputes regarding

13 s.L. Agrawal (ed.)L.egal Control of Environmental Pollution15 (ILI Publication, Delhi, 1980)
14 AIR (1997) 1 SCC 388
> AIR 1987 SC 965



107

the sharing of waters was the one between the sStdt&ujarat, Madhya Pradesh,
Maharashtra and Rajasthan over the sharing of &ters/of the river Narmada.

So in this new age of globalization it had becosseatial to have a fresh look
at our water policy, taking into account of the neéewelopments. At present, though
the Centre formulates the water policy it has nmstitutional mandate for
implementing it, since water is a subject includedhe State List. While law has
predominantly tuned to the integrated approacipractice adherence to its spirit has
not been made in the sphere of inter-state riva@sudes. Lack of coordination between
various bodies and levels of government has alsen beitnessed during the
functioning of pollution control boards. Thus wena@onclude that on the one hand, it
gives directive to the State for protection androvement of environment, and on the
other hand it imposes a duty on every citizen tip e the preservation of natural
environment.

3.1.2 Judicial mechanism for HWM

The Supreme Court directed the Government of Itdiget up authorities
under EPA to get enforced orders and to furthereistirections for the protection of
environment and control of pollution. An importaimgredient of environmental
litigation is the element of procedural convenienGm the procedural sidépcus
standi requirements have been diluted in environmentébrge and courts allow
citizens to file Public Interest Litigation (PILpif addressing violations of statutory
mandates by the executive and private partiestoat®ns where legal lacunae still

persist. PILs have emerged as the most potenirtabé hands of Indian judiciary.
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The Court has the power to refer scientific andhmézal aspects for
investigation and opinion to expert bodies suchih@sappellate authority under the
National Environmental Appellate Authority Act, 788 and the power to direct the
Central Government to determine and recover theafoemedial measures from the
polluter under Section 3 of the EPA of 1986. Theae no legislation be error-proof in
spite of the best efforts by the law maker. Somesirthey are hard pressed for time
and they may also be ignorant of the technicaliieslved in such specialized fields
as air pollution. Moreover, they may leave the techlities to the experts in the field
who may not know much about legislation. A humbklacunas and loopholes have
been noticed in its implementatidh.

Section 15 of the EPA provides for contraventiorthaf provisions of the Act
and the rules and regulations issued under théoAo¢ punishable with imprisonment
for a term which may extend to five years or witiefwhich may extend to one lakh
rupees, or with both, and in case contraventiorticoes, with additional fine which
may extend to five thousand rupees for every daynduwhich such failure or
contravention continues. Similar are the provisiprevided by the Air Act as well as
the Water Act. The environmental laws provide foceatain procedure for taking
cognizance of offences for e.g. Section 49 of theANprovides that no court shall
take cognizance of any offence under this Act exoepa complaint made by a Board
or any officer authorised in this behalf by it;amy person who has given notice of not

less than sixty days, of his intention to make anglaint, to the Board or officer

% The Act was come into force on"36ay of January, 1997.
" M.R. Garg, V.K. Bansal, N.S. Tiwana (ed.Ejvironmental Pollution and Protection 9 (Deep &
Deep Publications Pvt. Ltd., New Delhf'etn. 1995)
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authorised as aforesaid. Similar are the provisigglating to cognizance under
Sections 43 and 19 of the Air Act, and the EPApeesively.

The Pollution Control Boards have powers to ingtiaction against the
polluters. However, these Boards are found till theent past been functioning as
record-keepers maintaining statistics regardindupioh and only during the last few
years these Boards have taken some initiativesoteqt and improve the environment
after being directed by the courts. It is a matiiesurprise that even where pollution
was easily visible or was being felt for, the Baaatted as silent spectators till the
Court intervened.

The procedure for filing complaint should be sirfipti. The requirement of
giving notice to the board or to the Central Goweent in case of offences under the
EPA should be done away and instead of this, itilshbe provided that every person
should have a right to directly file a criminal cpla@int against the offender in
accordance with the procedure laid down in Sec2io® of Criminal Procedure Code
(Cr.P.C.). However, as a matter of safeguard agamadicious prosecution it can be
provided that the court shall call for a reportnfrahe Pollution Control Board
concerned before summoning the accused. But asdh®e time it should also be
provided that the complainant shall have the righthallenge the report of the Board
by way of evidence.

There is also another special provision to preyaulic nuisance to take
immediate action. But the Magistrate's power towster Section 133 is not affected

by them'® Even the WPA has not taken away powers of the Muisional

18 Shaukat Hussain v. SheodayalSaksaina, AIR 195850P
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Magistrate under Section 133 Cr.P.C. The Sub-Duwiai Magistrate has power to
close a factory causing pollution, when appreciatiertificate from the Pollution
Control Board is not producédin Lakshmi Cement v. stafkit was held that Section
133 Cr.P.C. does not automatically or impliedly ggtealed after the commencement
of the Air Act. So proceedings under Section 133@3. are not barred. But while
passing an order under Section 133 the Magisttatelld be very keen about the
complaint and also should see the fulfillment @& tlequired conditions as stipulated.
Otherwise the order passed by such Magistrate edreld illegal as it was in Chabila
Roy v. Staté'where the Magistrate on receiving a complaint réigar the running of
a "khatal" did not examine the petitioner and theal people about the physical
discomfort or health hazard on account of the "&Hapassed an order. It was held
that the order was illegal being in variance widpress provisions of Section 133
Cr.P.C. Justice Sekri, C.J in Keshwanand Bharsitate of Keral& viewed that the
court must interpret language of Art. 51 of Indieonstitution. The Bhopal Gas
Tragedy is considered as one of the worst manmaskester, the world witness one of
the most tragic accidents in the history of thenaical industry. About 40 tons of
highly toxic methyl isocynate escaped from Unionrtiide’'s Chemical Plant in
Bhopal into atmosphere on the midnight of Decenthet984. In the world history
several death, disability and distress happenedaloegligence of the plant.

Supreme Court finally secured a compromise betwektion Carbide

Corporation (UCC) and the Indian Government undeiclv UCC agreed to pay US

19 Nagarjuna Paper Mills Ltd. v. SDM and RDO, 198710 2071 (AP)
201994 Cri LJ 3649 (Raj)

211983 Cri LJ NOC 203 (Cal)

22 (1973) 4 SCC 225
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$470 million in full and final settlement of allgsent and future claims arising out of
Bhopal disaster. The Court was of the view thateheas a need to evolve a national
policy to protect National interest from such halzars pursuit of economic gaifis.
The Decision of Apex Court in the case of M.C.MefitaUnion of Indi&* can be
considering as a historical step towards the propgnagement of hazardous wastes
and evolved the principle of ‘absolute liabilityigt results the Central Government to
frame a national policy regarding such issues.

In the case senior advocate M.C.Mehta filed a peitition against Sri.Ram
Fertilizer Enterprises, a month before the leakafgeleum from the Sulphuric Acid
plant on 4' December 1985, with a prayer that should be shiftem thickly
populated area of Delhi to some other place. Bubrtumately the incident had
affecting the several lives of the people of thagaa The Apex Court innovate the
principle of ‘no-fault’ or ‘absolute liability’. Atthat time the principle of ‘strict
liability’ was followed in India which had evolved Rylands v. Fletchét. It was the
brilliant observation of the Bhagwati, J., thatibod courts need no longer follow the
principles evolved by the British Courts. Subsedjlyetihe court evolved principle of
‘no-fault’ or ‘absolute liability’. The principleavers the industrial activities that harm
or is likely to be harm to the health and safetypefson working in the industries or
resides in surrounding areas. If any industry isntbto hold liable absolutely then

there should not have defense for reasonable canegligence on others part. The

23 Union Carbide Corporation v. Union of India, (Bhopal Gas Leak case),
#* AIR 1987 SC 965.
25 (1868) LR 3 HL 330
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court held that the hazardous industries must eedhout of Delhi and directed the
central government to adopt a national policy tal @éth hazardous wastes.

Simultaneously, India has ratifi€tthe Basel Convention that gave rise to the
need to pass national legislation as its commitmeade under the convention. On the
other hand as a result of the decision of the Sthencase of M.C. Mehta the central
government has had to show its hard view towarchvitvel and notified the Hazardous
Waste (Management and Handling) Rules £989July 1989 empowering under the
enabling provisions of EPA of 1986.

But the rule was not free from lacunas as a resulvhich the MoEF&CC
appointed an expert committee headed by Dr. R.Ashdkkar to verify the status of
the problem and required changes in the existing need to be amended. The
committee recommended for restriction on import amgbort, characterization of
hazardous wastes as well as technologies requioedehvironmentally sound
management of hazardous wastes. Finally, the ¢eguv@rnment in compliance with
the recommendations has notifiedthe Hazardous Waésmagement & Handling)
Amendment Rules, 2060

At that time many cases of illegal importation @zhrdous wastes has been
growing in India. The problem has been broughtightl when the director of the

Research Foundation for Science Technology andrala®esource Policy, Delhi has

% India signed the Basel Convention cm 15 March0] @&tified it on 24 June 1992 and acceded it on
22 September 1992.

" The Rule was published vide S.0.594(E), datétiizdy,1989.

8 The Rule came into force on 6 January 2000.
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filed a Writ PetitioR°. After considering the gravity of problem the Seme Court of
India constituted a High Powered Committee with ¢hairman prof. M.G.K. Menon
comprising of 12 members in October 1997. Aftermeixeed the nature and quantum
of hazardous wastes management and handling theitie® has submitted its report
to the MoEF&CC. After considering the recommendatiof the committee the
Hazardous Waste (Management & Handling Rules), 2088 notified by the central
government. At the present time the rule amendedséweral times and its every
amendment are not far from the court’s sight. Ineed of hour to have serious
implementation of the regulations; and conductiegycling, reuse and final disposal
in an environmentally sound manner. The governnaant industries should comply
with the judgment and directions of the judiciaoylook at the safety measures for
hazardous wastes management.
3.2 Environment Protection Act, 1986

Stockholm Declaration of 1972 which is called thdagna Carta” of
environment protection and its development. Aftee 11972 UN Conference on
Environment and Human Development at Stockholm, thdian government
incorporated Articles 48A, Article 51A (g), and 25® the Indian Constitution.
Article 252 empowers parliament to enact on statgest if two or more state make
such a request as a result of this the Water (Rteweand Control of pollution) Act

1974 came into force. On the basis of these Articlegligment enacted the Air

29 Writ Petition No.657 of 1995 filed in the Supre@eurt.
® The Act was enacted by the parliament of Indi& @ame into force on f9November 1986.
31 The Act was come into force on'2®larch 1974 to prevent and control water pollution.
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(Prevention and Control of Pollution) Act, 1981and the Environmental (Protection)
Act of 1986° (EPA). The EPA was enacted for wider purpose aftgmtion and
improving the human environments a goal laid downtie conference. Certain
environmental laws were in force in India well befdhe Stockholm Declaration of
1972, such as the Indian Forest Act etc. Besités action could also be taken under
Sections 268 and 290 IPC against public nuisariaéng to environment?

The EPA imposes primary prohibition for not to rato the environment as
“No person carrying on any industry, operation osgess shall discharge or emit or
permit to be discharged or emitted any environmentdiutants in excess of such
standards as may be prescrib&dlt empowers the central government to regulate
comprehensive environmental legislation, includinlgs relating to storing, handling
and use of hazardous waste and all forms of wastdaatackle specific problems that
may arise in different regions of India. The Acbyides that “No person shall handle
any hazardous substances except in accordance swith procedure and after
complying with such safeguards as may be presctiffedhere any environmental
damage occurs is foreseen to occur due to any extcil other unforeseen act or
event, there is a duty on the person who is eitbgponsible for the discharge or the

place where such discharge occurs to prevent agatetthe environmental pollution

2 The Act was come into force on"1§lay 1981 to control and prevent air pollution.

The Act was enacted by the parliament of Indi&@me into force on Y9November 1986.

P.M Prasad, ‘Environmental Protection-The RoleLa@bility System in India’ in Economic &
Political Weekly vol.no.39, issue no.03 pp.257-26259

% Section 7 of the Environment Protection Act 1986{ 29 of 1986)

% Section 8 of the Environment Protection Act 198&t 29 of 1986)

33

34
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caused as a result of such discharge. He must imategdinform the authorities or
agencies. If called upon, he shall be bound tor @isistance to said authoritiés.

Environmental disasters prodded the Indian govemimmto passing
comprehensive legislation, including rules relatiogstoring, handling and use of
hazardous waste.The objective of the EP Act is totept and improve the
environment in the country. It is an umbrella légiion that consolidated the
provisions of the Air and Water Acts. The Act empogd the government to make
rules and regulations to fulfill its objectives. dbr this Act and its rules the
government takes all necessary steps, such as dhmaulation of national
environmental standards, prescribe procedures famaging hazardous substances,
regulate industrial locations, establish safeguémdpreventing accidents, and collect
and disseminate information regarding environmepaéilition. It also empowered the
government to set up parallel regulatory agen@egrotect parts of the environment
and to delegate its powers to such an agency.X@angle, the government could set
up an agency to protect coastal resources.

It also contains an embodiment of the ‘PoIIuters??i‘yprinciple, the concept
of ‘continuing punishment’ is an important one,cgnt establishes harsh penalties for
the state of continuation. The concept of ‘liftioigthe corporate veil’ in the legislation
stated that where an environmental offence is cdtachiwith the consent or
connivance of any director, manager or secretaotlogr officer of the company, then

owing to such involvement — the above mentioned@es may also be held liable for

37 Section 9 of the Environment Protection Act 19886 ( Act 29 of 1986)
% Section 9(3) of the Environment Protection Ac88QAct 29 of 1986)
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offences committed by the company. This is an ingmirconcept in environmental
law and company officials should be aware of thet fhat the mere fact of the offence
being committed in the name of the company is muugh to exclude them from
being prosecute®. The law provided for civil and criminal penaltifes the violation
of its pollution standards. For example, it imposepenalty for non-compliance of
standards with a fine of up to Rs 1, 00,000 or isgmmment up to five years, or both.
Immediate compensation has been paid to the victifiadustrial accidenf8 The
Public Liability Insurance Act, 1991 focused to yide for the payment of immediate
compensation to the victims of industrial accidents
3.2.1 The Environment (Protection) Rules, 1989*

The Environment (Protection) Rule 1986EPR) came into force on 19 Nov.
1986. The Rule seeks to carry out the provisio&PA, and to meet various specific
problems in relation to the protection and improeetof the environment. The Rules
specify the standards for emission or dischargeemfironment pollutant from
industries, operations or processes. However, thetr@ Pollution Control Board
(CPCB) or State Pollution Control Board (SPCB) cstipulate more specific
standards for any specific industry, operation mycpss. The Rule provides those
safeguards, including an opportunity of being hedddwever, when the central
government is of the opinion that in view of thkely hood of grave injury to the

environment, it is not expedient to provide an oputy to file objection against the

39 Section 16 of the Environment Protection Act 1@ 29 of 1986)

40" Under the Product Liability Insurance Act, 1991

Empowering under section 6 and 25 of the EPActrdral government published vide S.0.844(E)
dated on 1986.

2 Ibid.
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proposed direction, it may, or reason, recordedviiting, issue direction without
giving such an opportunity.

Specific provision is made in EPR for handling hdpais substances a
hazardous substances is defined not only as aasdestbut also as a preparation,
which by reason of its chemical or physio-chempmalperties or handling, is liable to
cause harm to human beings, other living creatddsr to permitting the handling
hazardous substances in a area, the central gogatrimas to take into consideration
hazardous nature of the substances and its pdlztamage the environment, human
being, other living creatures, plants and propé€rhe fact that the government has to
apply its mind to the availability of substitute of the state of technology for
developing a sate substitute and the gestationogherniecessary for gradual
introduction of a new substitute is a very sigrfit provision in the EPR, the
guarantees consideration of all relevant matteoreefaking decision on prohibition
and restriction on the handling of hazardous sulcss

The provision takes into account emergency sitnatitnen quick action is
needed. The rules lays down the factors, which déetral government should
consider while it prohibits or restrict the locatiof any industry, or carrying on of
process and operation in different area, the tagagc and climate feature of the area,
the biological diversity, which, in the opinion thfe central government, needs to be
preserved, environmentally compatible land use pnodimity to human settlement,
are some of the significant factors to be consilefe notice with full detail of the
proposed prohibition or restriction could be putdid, and objection filed within 60

days in writing.
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The time limit within which the central governmesitould consider these
objections was fixes originally as 120 days. Howetee time limit was changed by
several amendment notifications, and ultimatelgdiat 286 days. The longer period
of opportunity is neither reasonable nor in consaeawith the objective of protection
an improvement of the quality of the environmerite Bafeguards provided for taking
samples and sending them for analysis are recogndi the right to a fair process.
The Rule also lays down the functions of environtreériaboratories qualifications of
government analysis, and the manner of giving eotithe discharge of the
environmental pollutants in excess of prescribadddrds as of grave concern. That is
the reason why a person in charge of the placeusd to give information of the
actual occurrence apprehension of occurrence. Tile §pecifies the authorities to
whom this information has to be given. The offisecharge of emergency or disaster
relief operation in a district the central polluti@ontrol board or a state pollution
control board, or its authorised regional officer,any authorities or agencies in the

schedule to the Rules.

The EPR made the submission of an environment aepltrt on or before 15
may of every year is compulsory. The audit repsubhsequently worded as audit
statement is to be filed on or before Septemberyeyesar to the state pollution control
board. Every person carrying on an industry, op@mabr process requiring consent
under the water Act or air Act or authorisation endhe Hazardous Wastes

(management and handling) Rules 188@HWM) has to submit this report for

43 Empowering under section 6,8 and 25 of the ERA,dentral government has notified this rule to
regulate all kind of process relating to the haaasdwaste in the country.
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financial year, ending 31 March, to the state gimhucontrol. Some of the remarkable
benefits of audit include grater industry compliamath environmental law, discloser
of data on waste generation, adoption of cleanniolgy for pollution prevention,

waste minimization, recycling any utilization, argement for offsite disposal,

revealing of data on consumption of water and raatemial.
3.2.2 Hazar dous Wastes (M anagement and Handling) Rules, 1989™

The Methyl isocynate gas leakage tragedy of Bhomlered the Government
of India to enact the Environment (Protection) AL®86°. Since then rules
increasingly have regulated the production and tisetrade and transport, and the
elimination of toxic and hazardous substances amstev Empowering under section
6, 8 and 25 of the EPA 1986, the Central Governmoémndia notified HWM Rules
1989 to direct the occupier generating hazardoustesao take all practical steps to
ensure that such wastes are properly handled ambs#d of without any adverse
effects which may result from such wastes. Thesralébsequently amended for many
times from time to time for effective managemenitafo that harmful affect can be
reduced. The rules established responsibilitiesoofupier, generator and other

stakeholder that are directly or indirectly relatedhe activities.

The rules lay down duties and responsibilities afiaus authorities such as

Ministry of Environment, Forest and Climate ChafigéMoEF&CC), Central

“d.
4 gupra note 33
4 The MoEFCC was formed in 1985, to administer allerspect of the environment and forest.
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Pollution Control Boartl (CPCB), State Pollution Control Bo4fd(SPCBs) etc.
touching across almost every aspect of hazardowses/ananagement. In case of
environmental damages arising due to improper agdbf hazardous wastes
including accidental spillage during generationyage, processing, transportation and
disposal, the unit shall be liable to implement ietlate response measures as per the
“Guidelines on Implementing Liabilities for Envirorental Damages due to Handling
& Disposal of Hazardous Wastes and Penalty” pubtishy CPCB*°

Environmental Protection Rules, 1986 empower thenfgation of standards
for emission of environmental pollutants. In gehéhna rules were formulated by the
government of India for working and conduct of Imesis under the EPA, 1986. The
formulated rules are: the Hazardous Waste (Managemed Handling) Rules of
1989, the Public Insurance Act of 1991 (Amendmé&8@82), and Biomedical Waste
(Management and Handling) Rules of 1998, etc. Riabdéished environmental rules
and regulations are enforced by the concerned asinative authorities. In addition,
they act upon the direction of the courts and PCBse PCBs try to prevent
environmental degradation through formulation @nskards, issuance of consent for

establishment and operation and closure ordesgigerindustries.

47 1t was formed on 22 September 1974 for implenté@ntaof plans and programmes relating to the
environmental pollution.

“8 |t was constituted at State level for implemetaiegislations, guidelines and standards provided
by the CPCB, MoEFCC.

49 Central Pollution Control Board, Repoftandard Operating Procedure and Checklist of Minimal
Requisite Facilities for utilization of hazardous waste under Rule 9 of the Hazardous and Other
Wastes (Management and Transboundary movement) Rules, 2016 (Ministry of Environment, Forest
& Climate Change, Government of India, June 2016)
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The parent treaty, the Basel Convention has betfiedaby 183 countries.
Government should pay heed to the fact that thef&an Union has implemented the
Basel Ban in its Waste Shipment Regulation. Itmasle it legally binding on all EU
member states. Norway and Switzerland too haveemehted the Basel Ban in their
legislation. The H&OWM Rules, 2016 should be redige reflect Government of
India’s intention to ratify the Ban Amendment tosBaConvention on the Control of
Transboundary Movements of Hazardous Wastes amdDigposal. India missed the
opportunity of ratifying it before the Twelfth Carence of the Parties held in Geneva
during 4-15 May, 2015. Under the influence of cowest like USA, Germany, U. K.,
Australia, Canada, South Korea and Japan in geardhU.S. Chamber of Commerce,
the world’s largest business federation represgntire interests of more than 3
million businesses, International Chamber of ConwumerUS Institute of Scrap
Recycling Industries and Bureau of InternationatyRéng, the international trade
federation representing the world’s recycling irtdyisindia’s Hazardous waste Rules
have faced continued dilution. These countriesréstenever wished Convention and
compliant Rules to come into force.

As part of Clean India Mission, Central Governmshbuld to regain its
original stance of being a strong opponent of titernational waste trade and an
ardent supporter ban on toxic waste exports frogrwvtbrld’s richest countries to less
industrialized ones. An Indian delegation said “Yiodustrial countries have been

asking us to do many things for the global goodo-stop cutting down our forests, to
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stop using your CFCs. Now we are asking you to atoething for the global good:
keep your own waste® Government of India should recollect its earliesition.

Government of India was firm even at the SecondeBaSonvention
Conference of Parties, in March 1994 and advocagd on all hazardous waste
exports from the world’s most industrialized coigdr the members of the
Organization of Economic Cooperation and Develogm¢®ECD) to non-
industrialized countries like India. Governmentldonot delay its ratification of Ban
Amendment anymore. The notification of New HazasldMaste Rules provides a
chance to recover the lost ground and re-adopl982 position and ask the rich
countries to “ keep your own waste” for global coomgood:*

While basic industrial and environmental regulagi@me uniform across India,
states can differ in their implementation of regjolas. Environmental standards and
regulations are developed at the central level, #mgir implementation and
enforcement is the responsibility of the stateyt@h control boards. In a democratic
polity such as India, differential enforcement efulations reflects, in different levels
of community activism. The need of the hour is &vé stringent implementation of
the existing Rules, which will lead to proper cotien mechanism, sound recycling
technologies, adequate and scientifically desigrdigposal sites. Sustainable

Development concerns or enabling recovery and reafseiseful material from

%0 A. Bhattacharja, Head of the Indian delegatiorovgeaded with industrialized countries to stop
exporting hazardous waste, at the First Conferefndarties to the Basel Convention in Piriapolis,
Uruguay, from 3-4 December, 1992.

®1 Gopal Krishna, “New Hazardous Management Rulekemigndia into a land of landfills for foreign
hazardous and other wast83VA. available atwww.toxic.swatch.org visited on 11/05/2017
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hazardous waste and thereby reducing the wastéinfar disposal are certainly a
welcome thought.
3.2.3 Amendmentsto the H& OWM Rules, 2016

1. Thefirst Amendment

The first Amendment rule was notified off 8uly 2016, which may be called
Hazardous and Other Wastes (Management and Tram$éguMovement) Rules,
2016. Rule 12(6) of the H&OWM Rules, 2016 providesno import permission of
Hazardous and other wastes specified in schedulen\this amendment after rule 12
sub-rules (6) following sub-rules has been inserted

6A. this sub-rule permitted the import of solid gila waste specified at
column (2), against Basel Number B3010 in scheddlgo the units in Special
Economic Zones as notified by the Central Governraed excluded post consumer
wastes. in the schedule Ill of the rules the wamport permitted in the country’ and
‘domestically manufactured ‘ are substituted asgm permitted in the country to the
actual user or trader in accordance with the decusirequired and verified by the
custom authority as specified under schedule Milthese rules. The Policy for free
trade for multifunction print and copying machimmele reviewed once the MFDs are
domestically manufacture.” Furthermore, in schedul after the entries in column
(2) against Basel Number B3010, “import is pernditt®® the units in Special
Economic Zone” has been inserted.

2. The second Amendment

The second amendment was notified off' Z&bruary 2017, which may be

called Hazardous and Other Wastes (Management amasBoundary Movement)
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Rules, 2017. This amendment inserted “export ceetninits” after the words “special
economic zone” in rule 12, sub-rule 6A. In schedll Part B after B3 the word
“B3010 solid plastic waste polymethyl methacrylaie’inserted by this amendment.
The word “polymethyl methacrylate” is omitted irhedule VI against Basel Number
B3010 in column (2) and the word “export orientedts!' is inserted after the word
“special economic zone”.
3. Thethird amendment

The third amendment rule has been notified on ht JA018 and that may be
called Hazardous and Other Wastes (Management amasBoundary Movement)
Amendment Rule, 2018. In schedule Ill part D agaBesel No. B1110 in column (2)
the wastes description of used electrical and ®ert assemblies imported for
testing, research and development project workofiwvare technology park of India,
electronic hardware technology park, export orignteits, biotechnology park with
investment of Rs. 50 crore in a research and dpuetat, furthermore used plant and
machinery having a residual life of at least fivaags for manufacturing of electrical
and electronic items by the electronic industries been inserted by this amendment.
Moreover, list of the documents for the above nwergd wastes descriptions, likewise
duly filled form no.6, details of previous impoxthartered engineer certificated or
certificate from exporting country, an acknowledgerncopy of annual returned filed
with concerned SPCB for import in the last yeacedificate of investment of Rs. 50
crore has been inserted in schedule Il part Dinstj@Basel No.B1110 in serial no.4

after item (d).
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4. The Fourth Amendment

The fourth amendment rule has been notified ol Binuary, 2020 may be
called the Hazardous and Other Wastes (Managemedni@nsboundary Movement)
Amendment Rules, 2020 which replaces clause(a)r(d)(d) of sub-rule (2) of rule
(5) as follows:

Clause (a) of H&KOWM Rules, 2016 ensures recognition and region of
workers involved in recycling, pre-processing atigeo utilization activities, which is
replaced with ensures recognition and registradoworkers involved in generation,
handling, collection, reception, treatment, tramgpcstorage, reuse, recycling,
recovery, pre-processing, utilization including mocessing and disposal of
hazardous wastes. This amendment includes all trkens which is a commendable
step.

Clause (c) of H&OWM Rules, 2016 undertakes industrial skiéveélopment
activities for the workers involved in recyclingiepprocessing and other utilization,
which is replaced with undertakes industrial skilvelopment activities for the
workers involved in generation, handling, collentiseception, treatment, transport,
storage, reuse, recycling, recovery, pre-processitigzation including co-processing
and disposal of hazardous wastes.

Clause (d) undertakes annual monitoring and to ensure safietl health of
workers involved in recycling, pre-processing attldeo utilization which is replaced
with undertakes annual monitoring and to ensureetgand health of workers

involved in generation, handling, collection, rettep, treatment, transport, storage,
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reuse, recycling, pre-processing and other utibpaincluding co-processing and
disposal of hazardous wastes.

The new Rules of 2016 empower the MoEF&CC to benibdal ministry to
deal with the transboundary movement of the hazerdeastes in accordance with the
provisions of these rulés.It provides for the import of hazardous and otheistes
from any country only for the recycling or recovenyreuse’?> This declaration of the
rule promotes transboundary movement of such wastesrefore it is evident from
such provisions of the new rules are contrary éodhjectives of the convention in the
sense of minimization of quantity of hazardous esstlispose as close to the sources
of generation, reduction of transboundary moveméhazardous wastes.

Such permission for import of hazardous waste émycling or recovery or
reuse is an attempt to define waste as non-wagte. import and export of the
hazardous and other wastes specified in SchedulghHll be regulated in accordance
with the conditions laid down in the said Sched{éis is an admission that trade in
hazardous waste will happen in a business as usamher. Rule 13(2) provides for
prior inform consent procedure for import and exprpart A, B and prior written
permission of the Central Government for import argort of part C of the Schedule
[ll. Rule 13 provides that documents for specifindkof hazardous wastes shall be

specified by the MOEF&CC. Furthermore, it is evittom frequent amendments that

%2 Clause 11 of the Hazardous and Other Wastes (@snent and Transboundary Movement) Rules,

2016.

Clause 12(2) of the Hazardous and Other Wastemglfement and Transboundary Movement)
Rules, 2016.

Clause 13 (1) of the Hazardous and Other Wastlemdgement and Transboundary Movement)
Rules, 2016.

53

54
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the importer may apply for sale or for any othee w$ particular hazardous wastes
unable to comply with the condition imposed for oration. The government is also
interested in promoting the as unusual manners lbkserved that such provision
intended to make india into a toxic territory. Tihgport of hazardous and other wastes
shall be limited to one-third of the total annuabgessing capacity of the unit, as
specified in the authorizatioR.This is also an admission of support for impoctaif
hazardous and other wastes.
3.3. Role of Pollution Control Boards in control and Management of hazardous
wastein India

The pollution control Boards have played pivotalerdor the control and
management of the hazardous waste within the opuhiie Central Government may
by notification in the official gazette constituteCentral Pollution Control Board to
exercise the powers conferred on and perform thetion assigned to it under the
Act™®. It exercises many powers and functions of promgptipreventing and
controlling of water, air and environment pollutiom different States within the
country. It may advise the central government ory amatter relating to the
environment protection. It may co-ordinate the \aiigis of the state boards and
provides technical assistance and guidance todhedb. The State Government may
by notification in the official gazette constitute state pollution control board to

exercise the power conferred and performed thetifumassigned on it under the

%5 Clause 13 (3) of the Hazardous and Other Wastemdgement and Transboundary Movement)
Rules, 2016,
% Section 3 of the WPA.
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Act®’. It may advise the state government to any maketining to the prevention,
protection and control of environment protectiangrants authorization for activities
like collection, treatment, storage, recycle, rease disposal of hazardous wastes
within the country.

Pollution control boards in India are the enforcanghority to regulate all law
relating to the environment besides the HC andi®8@997, the SC constituted a High
Power Committee (HPC) to look into the allegati@ntgining to the violation of basel
convention’s provisions and submit the report # d¢burt. The committee founded the
alarming situation and submitted its report in 20@bnsidering the gravity of the
problem the SC banned the importation of all hamasdwastes came under the
Annexure VIl of the convention. The court has bahiié items, but India has banned
only 29 items under the HWM Rules of 1989. It implthat hazardous wastes freely
import in India if it satisfies that it is for reeisrecycle and recovery. The court
strongly ordered for incorporation of banned listar the convention, instead of this
the H&OWM Rules, 2016 leaves room for import of &i@ous wastes.

After analyzing the H&OWM Rules, 2016 the court ered that the new rules
should be implemented in India and the industreshaving valid authorisation could
not been operating in India. The boards must haetild of hazardous wastes
generation and dispose record with it. The coudered that no authorization and
permission would be given by the authority for intpaf banned wasté% The Court

ordered that action against all concerned shalaken by the concerned authorities in

" Section 4 of the WPA.
8 Research Foundation for Science Technology Nati&esource Policy v. Union of India and ors
Writ Petition N0.1995 SC 5 May 1997.
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accordance with lai%. However, in many cases, the State Pollution @bBward has
granted authorisation without conducting mandatospection about the possession
of adequate facility for treatment, storage angaksl of hazardous wastes by the
units. It is evident in the case of Mr. M.C. Mehtehere the petitioner M.C. Mehta
filed a writ petition for discharging toxic indugth effluents into the Ganga river at
Kanpur and Calcutta that makes water become umfialf purposes. It is found that
the industries have not installed treatment plamtesits establishment. The Court
directed the tanneries to install treatment plamithin six months and ordered the
U.P. Pollution Control Board to enforce the ordefrthe Court faithfully?°

The Court directed to stop functioning of hazardmdustries operating in
Delhi for certain period till the alternate sitesvarrange@lin the Wazirpur Industrial
Estate, Shahadara-Maujpur Industrial Estate anchdGferunk Road in Delhi are
dumping their heavy metal rich effluent and acite iopen pools and drain. This has
led to permeation of effluents into water table da$ contaminated ground water,
which is used by local residents as potable wateply®® The pollution control board
remained silent regarding the matter. Furthermoiteer incident happened in 1982
at Tamil Nadu when more than two thousand peogiect&id by the dumping of
untreated hazardous wastes of the cuddalore’s tinaudelt (State Industries
Promotion Corporation of Tamil Nadu). In July 20@de incident of chlorine leakage

affected more than 200 people of West Gonnur ardamil Nadu. It is found that a

*¥ Ravi Raghavan, “Utilise Hazardous Waste as Supgtgary Fuel; Exports” 16W 110 (2003)
%0 |n M.C.Mehta v. Union of India. AIR(1988) 1 SCEH#(Ganga Pollution case),

®1 |n Buffalo Trader’'s Welfare Association v. Mane®andhi (1996) Il SCC 35

%2 N.K.Uberoi,Environmental Management, 285 (Excel Books, New Delhi"®edn.,2003)
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chemplast industry has been discharging untredtkaret into the storm water drain
till 1996 and most of chemicals are in open grotith@000. It is also found that the
water was available at 50-70 before establishedntiestry but now is saline at 70
feet. Instead of repeated complaint against sutihitees the PCB of Tamil Nadu has
not take necessary action.

It is seen that the sea and rivers in India artutsa by the notorious activities
of the industries. In spite of this the regulatigthorities are silent without taking
necessary action against such industries. It idegxithat the Kerala PCB has not
takeaction against a Sulphate processing unit offuVananthapuram that has
discharged strong acidic effluent into the ArabiSe&>. In the Cauvery and
Thenpennairyar coli form count as critical parameted fall class B and C design
with highly pollutant substances. Maximum pharmaicail of south zone of CPCB
are in Andhra Pradesh running without implementimijne continuous monitoring
system. A massive number of fish are killing in §afReddy district of Telengana due
to strong acidic effluent discharge from Gandihudemk and Ayyamma tank in the
vicinity of Kazipally. However no action has beeken to close down the industries
by the PCBs.

The Supreme Court of India in a case ordered tHavihg regard to the facts
and circumstances of this case and particularlyi@w of the fact that thousand
kilolitres of such waste lubricants are recycled ifs reuse, it is necessary that all
authorities including the Andhra Pradesh Stateulolh Control Board must strictly

comply with the provisions of the said Rules. Iter directed that in the event if any

%3 Central Pollution Control Board, RD(S) BengatuAnnual Report 2017-18. P 12
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person is found to be unauthorized handling sudardt®us waste products and or if
any person authorised therefore violates any otdhms and conditions or directions
or any law operating in the field, the State PaintControl Board should take strict
view of the matter and shall take steps for caatieth of their authorizatiofi*.

The styrene gas leak from LG Polymers on May, X#fvs gross negligence
of the plant as well as of the PCB of Andhra Pradd$e NGT constituted a five
member committee to conduct a probe. The commiitiered that the styrene needs to
be circulated constantly to keep its temperatu@eurcontrol. The company did not
have tertiary butyl catechol to lower the tempemtimside the plant. The plant has
been operating without requisite environmental releee from 1997 to 2019, then
how the PCB of Andhra Pradesh issued consent tqplinet. Therefore, the State
Pollution Control Boards are directed to inspeat ttmzardous waste generating
industries at regular intervals while renewal oéhises, and if the industry is violating
any norm, the license granted must be cancelled.

The State Pollution Control Board or Committee ested with a duty to
maintain a register containing particulars of tle@ditions imposed under the Rules.
The SPCBs/PCCs have to prepare inventories of tazarwastes and information
related to its treatment and disposal based orrn®tfiled by the occupier or the
operators under the provision of H&OWM Rules, 20A6study by P.M. Prasad is
focused on the evaluation of the functioning of BX@Bs to determine whether the

regulatory system is effective in preventing envimental pollution in India. The

64 K.Purusdhotam Reddy v. U.O.I, Writ Petition N0.29629 of 1998 A.P. High Court Xdne 2001.
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study reveals that the role of the board is of fgr@aportance in preventing,

controlling, and abating environmental pollutionthe country. The importance of
introducing advance policies on restructuring ofsemg PCBs, establishment of
competitive environment, empower PCBs to imposéea &gainst rogue industries,
create an incentive mechanism for the personneluces the revenue generation
responsibility and provide financial assistancedily for the ministry of finance are

need of hour. Overall, the study emphasizes thess#ty of improving the functioning

of the regulatory system by making necessary cteangé only in substance of the
law, but also in the working conditions of the PCBe as to improve the

environmental quality in the count?y.

The SC of India has take bold step against impraoparagement of hazardous
wastes and ordered that the industry not havinig aaithorization under the rules will
not operate and the boards must have submittedsdetdazardous waste generation
in India® The court has repeatedly ordered that for stricbinply with provisions of
the rules and take necessary action against thateioof such rules. The green
tribunal in India has also played very significasie and found so many irregularities
in the functioning of the pollution control boardsross the country. The National
Environmental Tribunal Act, 1985 was passed to grant compensation in case of
death or any other injury caused due to the Aa@mironmental Pollution of anyone.

The National Green Tribunal (NGT) was officially tified on 19.10,10 with its

% p. M. Prasad, “Environment Protection: Role ofgRatory System in India”, Vol. 41, No. 13,
E&PW, 1287 (2006)

% Hon’ble Supreme Court of India WP(c) No. 657/986 dated on 14.10.2003)

" The central government passed the Act to profadestrict liability for any damages caused by
improper handling of hazardous substances.
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Chairperson, Mr. Justice Lokeshwar Singh Pantantp&harge of his office here. First
Green Tribunal commences on 19/10/2010 i.e. jusayabefore, by passing another
statute the Green Tribunal Act 2010. The Natiomatlibnmental Appellate Authority
was established to hear appeals with respect toictemn of areas in which any
industries, operations or processes or class afsings, operations or processes shall
not be carried out or shall be carried out.

The tribunal with the senior scientist inspectedir8ustries located at Focal
Point, Derabassi and found the industries are tipgravithout valid authorization
from the Punjab Pollution Control Bo&fd In U.P. the thermal power plant of
Shaktinagar and Anpara area violates the provisiémale and U.P. Vidyut Utpadan
Nigam Ltd. dischaeges fly ash in the locality. Thermal power plant has failed to
install CCTV and electromagnetic meter to obsengetarge system as directed by
the tribunal. The khadia coal mine project is s¢le@ problem of over burden
management and fly ash disposal in abundant mine.QGrasim industries Renukoot
did not shifted its hazardous waste to Treatmeata§e Disposal Facility (TSDF)
Kanpur despite direction and warning given by thgharity®® Shortcomings are
found in the inventories furnished by the boardgarding the uniformity and
completeness with respect to the total number alusiries requiring Effluent
Treatment Plants (ETP), number of industries withBliPs, non-compliance with

effluent standards, action taken against defaudtier Compliance Status Report

% The NGT, Principal brunch New Delhi in its ordiated August 28, 2018 in the case of Karnail
Singh & Others vs. CPCB & Others and Jai Singht&eBs O A NO.33 and 30 of 2013

%9 Progress report of the NGT Committee chaired Rgtd.) Rajesh Kumar in the case of Ashwin
kumarDebuy vs. Union of India & Others in the matieO A No. 164/2018 on the basis of the field
visit of the area during 23-15 October 2018.
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furnished by the state of Andhra Pradesh, ChhattisgPunjab, Bihar, Maharashtra,
Tamil Nadu Arunachal Pradesh, Meghalaya, West Bei®ikkim, Nagaland, Daman
& Deo are found lack of uniformity and other Sthtes failed to submit the report in
the month of August and September, 201 8ersova beach cleanup, plastic ban,
swachabharataviyan are the realities that inspitteel people worldwide. The
government must be decisive to move from commitnerdction in which people
will act together to ensure healthy environment.
3.3.1 Compliance of the judgments and ordersof SC and NGT

In compliance of the SC judgments in WP 657/199tedl#6/07/2012 and
order dated 30/07/20180f NGT and, the CPCB constituted a monitoring catie®
chaired by Dr. Ajay Deshpandey to report the comme status of H&OWM Rules,
2016. Subsequently the committee has convenedriaeting from August 24, 2018
to January 7th, 8th and 9th 2019. The committeegaéiser information concerns in
implementation of H&OWM Rules 2016 from the SPCBHBdwed by questionnaires
and interactions with concerned agencies.

Though the NGT order dated 30/7/2018 directed fandhths time frame for
submitting of action plan for common TSDF.It is fouthat the TSDF, recycling units
and other components are not complied with the H&®WRules 2016. The common

TSDF at Taloja, Mumbai are found not having cleanifesto of wastes received

" Step Taken Report ( status as on 26-10-2018}pinpliance of Hon’ble NGT Order dated"®3
October 2018 in the matter of Paryavaran SurakangitS&Anr. Vs. UOI & Others (OA No. 593 of
2017). The monitoring committee constituted by @CB, has summarized the responses received
from various PCBs/PCCs during three meeting held2dr"August, 24" September and 26
October, 2018.

™ In the case of Rajiv Narayan &Anr. Vs. U.O.1 &otApplication no. 804/2017)
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from other state and storage updating system. ©wotter hand, waste oil recycle unit
of Vasai is suffered from congested lay out and roppr safety of overall
housekeeping. The process of manifest system iserplained properly and the
information about the market for recovered oil @phazarff. Lead battery recycling
unit of Vasai uses crude recovery method for regoeé lead and residue and other
hazardous wastes are send to common TSDF of Taltja. emissions produced
during recovery process like dioxin, furan and VC&s not properly managed and
control due to old type furnace.

Inspection report on existing facilities and mamagat practices of Uttar
Pradesh waste management project Ltd., visited eptegber 11, 2018 by team
comprising of members from CPCB, GPCB and UPPCBarUPradesh waste
management project Ltd. is an incinerator operati#kdout obtaining environmental
clearance and without having improve stabilizateor incinerator area. Monitoring
of furans and dioxin in the incinerator stack is carried as per CPCB’s norms. The
trend analysis of ground water quality of the unés not been carried since its
establishment. There is no pre-processing fadiityco-processing in cement kiln. It
is also found that the wastes have not receivad femistered member. There is also a
gap between the wastes generation and disposegthvauious means.

The common TSDF in the name of M/s Hazardous Waktaragement
Project at Dundigal, Quthubullapur and Rangareddstridt (Telangana) are not

designed and layout of the facility in accordancgthe CPCB guidelines. Capacity

2 Visit report to Mumbai on September 06-07 2018thg monitoring committee constituted by
CPCB in compliance with order dated 30/07/2018 ohWle NGT, principal bench, New Delhi.
Annexure VI
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of the pond used for storage of wastes water, ey shelter, emergency exits are
needed to be improved. The hoods installed over pitheshredder, blendor and
conveyor are not efficient to arrest fugitive eriia&’. The wastes mixing processed
is done by the worker which is a dangerous prasti€ae advanced equipments such
as screw conveyor, pug mill can be used to avombsure of workers to hazardous
wastes.

M/s Mylan Laboratories Ltd. of Gaddapotharam vilaglinnaram Mandal,
Sangareddy district in Telangana is a hazardousewagnerating unit that generates
various categories of hazardous wastes. Some cgtefjbazardous wastes generated
more than consented capacity and some are notteepan the annual return.
Anomalies are found in the data of generation afahdous wastes and authorised
guantity of hazardous wastes, therefore rule 26{ihe H&OWM Rules of 2016 is
not maintained in Telangana. Furthermore, guidel@s not been prepared for
detoxification hazardous wastes by the CPCB asimregjuinder Rule 9 of H&OWM
Rules 2016. Inspection report of adequate facditthe unit has not been attached
with the authorisation documents.

M/s GEPIL Infrastructure Pvt. Ltd. Rakamcharla ®fdur (M), Rangareddy
district in Telangana is a pre-processing facildly analysis of hazardous wastes. The
hazardous wastes stored for pre-processing arenoperly labeled as required in

Rule 17 of the H&OWM Rules 2016. Therefore, theraymisk of accident while

3 Visit report to Hyderabad on September 18-19,82b¢ the monitoring committee constituted by
CPCB in compliance with order dated 30/07/2018 ohdle NGT, principal bench, New Delhi.
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blending or mixing the hazardous wadte#t is also found that fumes were coming
from out of drams. Liquid hazardous wastes areglyin the floor for mixing without
having proper shed. Inspection report of the TedaagSPCB for possessing adequate
facility for storage, collection, packaging andimétion has not been attached with the
authorization document under Rule 6(3) of H&OWM &1R016. Instead of this the
board grant authorisation on 06/02/2018. The aighton has been granted without
stipulating the restricted categories and quastibiepre-processing hazardous wastes.
The Telangana SPCB has failed to show functionihthe duties under H&OWM
Rules of 2016 as per format sought by the monigpdommittee. The web portal
developed by the board is used only for movementastes and liquid effluent send
to the common TSDF and CETF, and date wise reconhstes generation and stored
have not been incorporated.

Ramkamal Chemical Pvt. Ltd., Shiv Shakti Oxalaté. Ptd. and Kurkumbh
MIDC are the spent solvent recovery units and sgehtent is a major hazardous
wastes produced from industrial processes. Solkgatvery units are actual user as
per H&OWM Rules 2016, therefore proper handlingdquired before it is sent for
recovery or recycles. The units are visited by rin@nitoring committee along with
officials of SPCB Maharashtra. These units are afpey without valid authorization
and passbook. The manager of the plant has noeawé@OP guideline prepared by
CPCB and stored spent solvent from different partigthout following scientific

measures like proper labeling of drums and detdildrums disposal etc. The spent

™ d.
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solvents are received from other state withoutofeihg manifesto systefi The
heavy emissions like VOC are found in the premiSé®refore it is crystal clear that
the spent solvent recovery units are not compligd the H&OWH Rules 2016. The
CPCB should immediate prepared SOP to ensure sai@lihg and storage of spent
solvent by the recovery units. The SPCBs of respetates shall prepare annual
inventory of solvent recovery units and conducteiattion with the industries
regarding awareness programme.

M/s Arya Alloys Pvt. Ltd., M/s Bhiwadi Jal PradudéimaranTrust and M/s.
India EcoventureTyre Recycling Pvt. Ltd. of Alwastiict, Rjasthan are visited by the
Monitoring Committee. M/s Arya Alloys Pvt. Ltd mtaces lead alloy and refined
lead, lead sub oxide. The unit stored generatedi &sh at open area and lead ingots
are stored at premises without covered and labptederly as per Rule 17(1) of
H&OWM Rules 2016. The unit could not show manifeEhazardous wastes sent to
the TSDF 2017-2018. The daily record of hazardoast& generation and dispose
under Rule 20(1) of H&OWM Rules 2016 has not beearintained. The process of
flow chart, material balance for production of leadlationship between lead slag
produce and lead scrap utilized are not establi§h&though the unit has installed

effluent treatment plant but it is in operativé dihte.

5 Visit report to Aurangabad on December 06-07,82B¢ the monitoring committee constituted by
CPCB in compliance with order dated 30/07/2018 ohWle NGT, principal bench, New Delhi.
Annexure Xl

5 Visit report of the Recycling processing unitSf in Bhiwadi, Rajasthan, as per decision of
Monitoring Committee constituted by CPCB vide ordeted 09/08/2018 of the Hon’ble NGT (In
the matter of O.A.n0.804/2017: Rajiv Narayan &Avis. U.O.l &Ors. Annexure XII
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M/s Bhiwadi Jal PradusanNivaranTrust engaged iattnent of industrial
waste water and domestic waste water in a commftmerf treatment plant. It is
observed that the unit has generated sludge daengralization of spent acid more
than authorised quantity. The daily record of skidgneration and sending for co-
processing is not recorded as per Form 3 prescriipelér Rule 20(1) of H&OWM
Rules, 2016. The unit has also generated otherrdhazs wastes which are not
covered in the authorisation issued by SPCB of $tiagm.

M/s. India EcoventureTyre Recycling Pvt. Ltd. prods rubber crumb and
obtained authorisation for collection, generatiancenaration and storage of
hazardous wastes in the premises valid till 300222 But is found in the visit report
of the monitoring committee that the unit is not aperation and purchased by
someone vide register deed dated 19/05/2017. #isse observed that the unit is
obtained license for import of used rubber scrage Vietter dated 06/04/2018 by
MoEF&CC based on the consent to operate the rewycinit from Rajasthan SPCB
vide letter dated 20/03/2018. Therefore, the MoEE8ghall investigate the matter of
issuance of import permission as the unit is naipaeration at the time of granting of
license and take necessary action as per HSOWMRAR16.

The monitoring committee visited M/S Hindustan tnggional Pvt. Ltd. at
Ekalbara and M/S Mayur Dye Chem Intermediates bBtdKarkhadi of Gujarat are
identified by the GSPCB to remediate the contaremhatites. The M/S Hindustan
International Pvt. Ltd. is identified as it contamaied the area due to unscientific
storage of hazardous wastes in the premises that te the ground water

contamination. Although, the unit constructs sedutendfill but it is not well
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equipped which easily leachate into the ground watRecently, the unit takes major
step to improve the infrastructure likewise estdbhient of well equipped capped
secured landfill sites to prevent the rain waterifiltrate into the hazardous wastes
and into the contaminated ground water.

M/S Mayur Dye Chem Intermediates Ltd. at KarkhadGaojarat manufactures
H-acid and stored gypsum and other sludge in aniemgfic manner in the premises
that leads to contamination of ground water. Thenpwand treatment system for
abstraction well must be dug in a stipulated ddigdgwise 20, 50, 80 m respectively
to decontaminate the ground water. The quantumoo¥ pumped out at different
depths must be measured appropriately by instalihgieters. The pilot scale plant is
a viable solution to study on the fenton oxidatgystem using H202 to remove
colourand COD from the waters pump out. The planstnuse RO system to treat the
oxidized wastes water and must pay attention te sidposal of the reject stream
which contains high TDS in the concentrated efftu@ontamination of ground water
can be reducing by constructing a concrete lineemV shed to store the gypsum
sludge at the time of co-processing. It is alsmtbtrom the record that the industries
are not operating in a honest manner.

Enforcement of judicial orders is rarely withowt tibstacles, the government
has taken no steps in the years after the couer eodmplement the order to clean up

the damage done to the river and property, notwétiting clear directions from the

" Visit report to remediation of contaminated sitdeng ECP channel in Baroda Gujarat by the
monitoring committee constituted by CPCB in compdi@ with order dated 30/07/2018 of Hon’ble
NGT, principal bench, New Delhi. on the 24th Decem®2018. Annexure IlI
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court®, The NGT in the hearing dated 05/12/2018 in theeasf Research Foundation
for Science Technology and Natural Resource PalicyU.l.O& Others ordered that
the monitoring committee constituted under videeomhted 30/07/2018 by the CPCB
has sought time and has been granted further tneermplete its work. Till date the
researcher has not came to knowledge about theletampof monitoring committee
report.
3.4 Futur e challengesin implementation and way forwar d

In 21st Century management and control of hazardobstances and waste
poses a matter of great challenge in India. As\&ldeing country the quantity of
hazardous waste has significantly been increaséutia at the rate of 2% to 5% per
year®. Andhra Pradesh, Gujarat, Himachal Pradesh, KakaatMaharashtra, Punjab,
Tamil Nadu, Uttar Pradesh are the most of hazardeaste generating places in
India®®. Hazardous wastes released from Fertilizer, pdes¢c petroleum,
pharmaceutical, chemical, paint and dye, asbesidssiries are contained complex
compound, cyanides and toxic substances, whichesaugrm both environment and
human health. The waste generated by householdgithis, industries and its

improper disposal creates health hazardous.

8 Global Judicial Handbook on Environmental Constialis, 3%edn. 2019( Law Division
UNEP,Nairobi)p.71.available at:https://www.unenvineent.org/reso...(Visiated on April 24,2020)
According to a study on “Waste Management indsghifting Gears” by Association of Chamber
of Commerce and Industry of India and pricewateseooopers. The study said that about 10 to 15
per cent of wastes produced by industries are Hamar Available at:
https://www.swacchindia.ndtv.com (Last Modified M2a§, 2017).
8 The State/UT — wise status of HWG in the couléry per information provided by SPCBS/PCCs).
available at: cpcb.nic.in./uploads/projects/hazardous-wasteAggdaventory-HW generation pdf.
(Visited on January 29, 2019).

79
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There is growing evidence of dangerous levels ttipon of soil, air, water in
many parts of India that results in major and uirdbte disturbance to the ecological
balance of the biosphere, destruction and deplationreplaceable resources; and
gross deficiencies harmful to the physical and aleiméalth of human being. Due to
the rapid growth of industrialization environmentbalance causes forefront of our
intention. The main cause of increasing amount releg house gases i.e. carbon
dioxide(c@), methane (cf), nitrous oxide(go), chlorofluorocarbon(CFC) are closely
related to industrial activities. Mainly carbon xide is the most abundant green
house gas, once released remains there for a pefibeétween 50 and 200 years.
Since 1750 its level has increased by 31 perceattalundustrialization. At that time
the atmospheric CQOconcentration was 280 parts per million (ppm). tBg end of
21st century it is expected that the atmospherig @Dcentration shall increase to a
level between 540 and 970 ppm. i.e., double ofetrgp four times increase from pre-

industrial time®*

Direct disposal of hazardous industrial waste dead major
environmental problems in our world. Recycling adllptant is need of hour by
treatment of industrial effluents. Industrial hadaus waste contains heavy metal such
as mercury, lead, copper, arsenic, cadmium, zicidsaand alkalies. Some of which
are carcinogens and it leads cancer deceases. &aimese are dangerous to marine
life and destroyed micro organism.

Changes in the ecological system occur continuotistyugh natural process

or human activities but the system has to a cegatanded remarkable tendency to

81 Jagdish ChandEnvironmental Education 112 (Anshah Publishing House, New Delhi, First
published, 2007).
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rebalance itself. Due to the usefulness of thisesgdo man, man is totally dependent
on environment. History is a witness to the faattthe man has been endlessly
struggling to manage his environment. Earlier wtirk has been done without
affecting the environment surrounding the man. &ithe time passed, new problems
started coming to the forefront and resulted inatabcing the nature. This threat is
the direct result of massive industrialization, MmeEtization, motorization and
chemicalisation of agriculture. This results ingmming the air, river, and soil itself.
Unlimited demand and limitless consumption patteringian have made him to forget
the fact that life is sustained not only by foodhsut clean air and water. This not
only endangers on human beings and animal lifeatsat seriously affects vegetation
on earth. Major rivers and lakes in India are alagly polluted and have affected
aquatic life also.

Destruction of forest and vegetation, denudationaofd resulting changed
weather condition, causing droughts, floods andnetton of rare species of plants,
animals, and birds. Even the Ozone layer whichvigah protective cover of our earth
has been damaging by our activities. Thus envirariah@legradation has reached at a
stage that endangers to destroy not only envirohimanthe mankind, along with air
unfit to breathe, our water unfit to drink and mangre species of animals and birds
endangered with extinction.

The Constitutioff was amended in the mid-seventies with specific

provision§® relating to certain aspects of the environmenirerespecially for the

8 Forty-second Amendment Act, 1976
8 Article 48A and Article 51-A of the Indian cortstiion.
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protection of the forests and wildlife in the caynt Article 21 - the life and liberty of
individuals is the celebrity provision of the Indi€onstitution and occupies a unique
place as a fundamental right for the people ofdndavhich also includes right to
pollutant free environment. The judiciary in Indias played a very important role for
the protection of environmental rights and has iappthe principle of sustainable
development while deciding the case. The judiciaag used the device of public
interest litigation to provide a forum for legaltian to overcome the legal standing or
locus standi principle where the environmental right of a perds violated. The
judiciary has adopted a balance approach to enwieoh and development in
recognizing environmental rights of the individualhe real impetus on
implementation of Hazardous Waste Management Rinmleifdia came only after
direction of Hon’ble Supreme Court that the indysiot having valid authorization
under Hazardous Wastes (Management and HandlingsRu989 will not operate
and State Pollution Control Boards/Committees hawemitted details of hazardous
waste generatioff. The Supreme Court also directed to every StalietRm Control
Board to prepare inventory of Hazardous Waste @ir trespective State and other
directions also issues for construction of treatmstorage and disposal facilities of
hazardous waste.

The Intergovernmental Panel on Climate Changesidtit Assessment Report
has stated that most of the observed increaseobabhverage temperatures since the
mid-20th century is very likely due to the observedrease in “anthropogenic

greenhouse gas concentrations.” A major portiorthef Greenhouse Gases comes

8 Hon’ble Supreme Court of India WP(c) No. 657/986 dated on 14.10.2003)
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from the combustion of fossil fuels in automobil@®nsportation), power factories,
manufacturing industries and during industrial @sses. Agricultural sector, burning
of agriculture residues and waste disposal arelemadntributors of such emissions.
It has been widely agreed upon by a majority ahaliologists that human activities
are responsible for most of the warming since teepance the Earth's natural
greenhouse effect. Natural factors like solar @gtiand volcanic emissions have
made an almost insignificant contributions Globalming over the past century.

India has a strong environmental policy and legigaframework to regulate
hazardous wastes management. All the technologyraedtion is useless unless and
until implementation of legislative framework. Iadhas enacted enough rules and
regulations regarding environmental protection \iatated perhaps as often as they
are obeyed. Lack of implementation would becomeagomchallenge in hazardous
wastes management. Lack of technical infrastructialek of awareness among the
stakeholders, short term economic growth etc.,naagr challenges amongst other.
Global technology sharing is a perfect solution tbeneloping country like India has
faced economic crisis. Growing population is a magballenge in India. Great
challenges may bring great opportunities if Inddoted the policy of technology
change and ethic of sustainability. As flavin anar@er argue, China, India, United
States have a special responsibility to avoid a reewd of self-defeating great power

competition and to instead cooperate on creatingt@r futuré®.

8 KK. Jayashankar and Philip Johns&nyironmental Law 226( Pacific Books International, Delhi,
1%edn., 2011)
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Failure of authorised governmental agencies tocgffe implementation of
Hazardous Wastes Management Rules and non-comgliaith statutory norms by
polluters resulted in a big challenge in implemgataof wastes rules in India. Indian
statute and constitution has liberal view towardsueing social justice and the
protection of environment. India has also expedtede a trade hub in hazardous
waste due to its recent developing trend. There6ard06 nos. of hazardous waste
generating industries in India that have generd@®2®4, 259 metric tons of waste
every year. As fasted developing states Andhra d€3tad Gujarat, Maharashtra,
Himachal Pradesh, Uttar Pradesh, Punjab, Tamil N&wnataka are the most of
hazardous waste generating places in fidia

Among others pharmaceutical, petrochemical, pes;ifertilizer, petroleum,
paint and dye, asbestos, caustic soda are thetiieduthat generated huge amount of
hazardous waste which poses risk of managemengpoatation and disposal of such
waste. Therefore it has significantly been incrdasiethe rate of two per cent to five
per cent every yedr situation is alarming in India as because privagetor
concentrating on trade and business in hazardossegiaAbsences of appropriate
government policies, insufficient technical expempn-compliance of rules and
regulations by the concerned authorities and ioesiility of hazardous wastes

generating industries are the challenges beforeh#izardous waste management in

8 State/UT — wise status of HWG in the country (#es information provided by SPCBS/PCCs).
available at: cpcb.nic.in./uploads/projects/hazasdwaste/updated inventory-HW generation pdf.
(Visited on January 29, 2019).

87 According to a study on “Waste Management indr8hifting Gears” by Association of Chamber
of Commerce and Industry of India and price wataude coopers. The study said that about 10 to
15 per cent of wastes produced by industries arezarbaus. Available at:
https://lwww.swacchindia.ndtv.com (Last Modified M2§, 2017).
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India. After the horrified past evidence India basipright for control and use of toxic
wastes to ensure healthy environment. Hence ibhasmed as a greater need of the
society to know the consequences of industrial ftkzes wastes.

3.4.1 Issues and challenges

1. Lack of scientific and administrative preparedne§sSPCBs/PCCs is major
cause behind such delay in preparation of stateisa inventory. An accurate
and scientific annual inventory is important to lgma the gap between
guantity of generation and dispose/reuse/recyclgfooess/store of hazardous
wastes.

2. International document strongly recommended forettgyment of national
annual inventory and national wastes classificatitin distinguishes the
inventory preparation in two type of generation. the first generation
inventory, basic calculation of hazardous wasteseg®ion and review of
management practices are used to create hazardmissanventory. Second
generation inventory is advance stage of detaidghidous wastes legislation,
enforcement and licensing, self monitoring or caampie monitoring could be
used to obtain data for annual hazardous wastestones. Such an inventory
would be a part of tracking illegal disposal andveroent of hazardous waste.
The Organization for Economic Co-operation and Dgwaent (OECD)
facilitated a scheme named Pollution Release aadster Register (PRTR) to
promote the hazardous wastes inventories. The PR&Rbases from
industrialized countries can be the used to idgrttie use and released of

specific hazardous wastes by the industrial sectors
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3. There are interlink among the H&OWM Rules, Hazagi@hemical Rules,
Bio-Medical Rules, E-Waste Rules, Battery WasteeRulMunicipal Solid
Wastes Rules as because waste arising from enferteshthese Rules finally
send to the common hazardous wastes TSDF for regoneise and recycle
etc as hazardous wastes. Therefore, it is founidalrio improve inventory of
hazardous waste because of holistic dealing ofrdama wastes.

4. Most of the interstate transport data is not vedifand reconciled. The present
trend of Inventorisation of hazardous waste germ@ras not comprehensive in
nature. It is an effective tool for implementatioh H&OWM Rules, 2016.
Lack of accuracy and adequacy is the major comdiftw non-uniformity of
data provided by the industries.

5. The researcher observed that not all the indush#@sng authorisation has
submitted data and how many are not submitted. Nmra has been taken
against such industries. Furthermore, the dataysisabf manifest system is
also suffered from non-availability of mechanismsl ananpower to verify the
information of hazardous wastes and its disposateso prescribed in the
authorisation.

6. It is also observed that the H&OWM Rules, 2016 doeiscover the materials
produce like mercury, lead etc. arising out of #mforcement of Hazardous
Chemical Rules, Bio-Medical Rules, E-Waste Rulesl Rattery Waste Rules.
Developing country like India should learn from #eeriences of developed

countries regarding their problem and managemestesy so that innovate solution

can be achieved with the limited resources avalabl the nation. In case of
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environmental damages arising due to improper lw@gpdbf hazardous wastes
including accidental spillage during generationyragie, processing, transportation and
disposal, the unit shall be liable to implement ietlate response measures as per the
“Guidelines on Implementing Liabilities for Envirorental Damages due to Handling
& Disposal of Hazardous Wastes and Penalty” pubtishy CPCB®® Despite a furry
of legislation, the truth remains that the regulatmeasures have failed to combat
environmental degradation. To overcome the challentaced by the hazardous
wastes management, India must have take necessany 80 minimize the generation
of wastes and proper management of such wastes iengironmentally sound
manner.
3.5Import of H& OW: athreat before India

Rule 11 of the H&OWM Rules, 2016 empowers the MoERXto deal with
the matter of transboundary movement of hazardoastes in accordance with the
provision of law. The H&OWM Rules, 2016 permits ianfation of hazardous waste
only for purpose of recycle, recovery, reuse, zdiiion and co-processing. On the
other hand at the same time the Rules strictlyiproimportation of hazardous waste
for disposal. Since 1992, India as a party to taeeB Convention has been following
the Prior Inform Consent (PIC) procedure of the vemtion on the control of

transboundary movement of hazardous wastes. SehelduPart A of the HOWM

8 Central Pollution Control Board, Repoftandard Operating Procedure and Checklist of Minimal
Requisite Facilities for utilization of hazardous waste under Rule 9 of the Hazardous and Other
Wastes (Management and Transboundary movement) Rules, 2016 (Ministry of Environment, Forest
& Climate Change, Government of India, June 2016)
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Rules, 2016 provides the list of wastes that reguiPIC has been assigned Basel
number as per the annexure VIl and IX to the cotioa.

In order to comply with the provision of H&OWM R#eg2016 for preparation
of National Inventory of Hazardous Wastes genematiod management the CPCB
has prepared nine formats to obtain informatiomfi8PCBs/PCCs. Format Al is for
district wise details on number of hazardous wageeeerating industries, quantity of
landfillable, incinerable, recycle, utilizable hadaus wastes generated (both as per
authorisation and annual returns), quantity of hdmas wastes imported and
exported. The format circulated vide letter datdd06/2018 to all SPCBs/PCCs for
submitting information on or before B®eptember 2018. Except Mizoram SPCB alll
the others has submitted in October 2018, Janu@t9 and some other in July 2019.
Only thirty one SPCBs/PCCs have submitted annuatndor the year 2017-18 and
four others have failed to submit annual inventeyyort®.

The MoOEF&CC has granted permission for importatdr3,15.500 tones of
lead scrap, 12,88,160 tones of used rubber, 1,Q0t60es of non-activated glass
cullets and 1,55,727 tones electronic wastes betvwgeil 2016 to April 201&. In
the matter of import and export of hazardous wHsetype and categories of wastes,
importing and exporting country product manufaetgrhas not been prepared as per
format. The Karnataka SPCB has submitted annuartdpr the period 2017-18 to

the CPCB which in turn has informed gaps in theuahmeport and not accepted the

8 Government of IndiaNational Inventory on Hazardous Wastes Generation and its Management
2017-18( CPCB: MoEF&CC, December 2019)

% Government of India, Reportnterim Report of Monitoring Committee on Management of
Hazardous Waste(CPCB, MoEF& CC, January 2019)
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samé'. The Karnataka SPCB directed to submit correctuahmeturn with detail
verification of both hazardous and other wastesspecified in Part B and D of
schedule Il for import and export.

It is evident from the discussion and considerabbvarious application for
import and export filed by the industries likewis#s Harman Connected Services
Corporation India Pvt. Ltd., Bangalore (F.no.23284/6-HSMD, where the applicant
has imported electrical and electronic assembl&sA§) under part D of schedule I
of HW Rules, 2016 which is to be re-exported afteee years. Now the applicant
requested to retain this item under the amendmetification dated 11 June, 2018.
Further M/s Oberthur Technologies India Pvt. Ltd..iddp U.P (F. no.23-94/2015-
HSMD) is an applicant and has got permission fopdrh of 2 hand card
personalization machine from Korea vide MO datedlOR015 subject to be re-
exported when it becomes non-functional or withexinfive year which is earlier
from the date of permissidn It is found that the applicant recently informtt
MoEF&CC that the item now out dated and the applicmable to upgrade it. The
exporter also refused to take it back. In suchwagon the importer want permission
to sale this item in India. Therefore, it is evitlédmt such imported hazardous wastes
stored in India to convert it into a reusable materithout knowing danger level of

such wastes.

% PCB/WMC/3243/Circular/ 2019-20 dated 18 Jude®

2" Government of IndiaAgenda for 98" Meeting of Expert Committee for appraisal of proposals for
Import/Export of Hazardous and Other Wastes, dated 22 and 23 July, 2019, New Delhi
(MOEF&CC, HSM Division)
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The government has banned manufacture and importoxit pollutant
polychlorinated biphenyls and directed completéhfinition on its use in any form by
end of 2028 Importation of mercury, arsenic, selenium thafliis a threat for
human being. At a time when most countries are ipgasut mercury, India has
donned the dubious mantle of the world’s toxic talpby importing 531 tonnes
mercury in 200%. India has imported mercury from U.S.A., U.K.,S8ia, Spain etc.,
to fulfill the demand of industries, institute, aresearch laboratories. The wastes and
compounds from the mercury are considered hazardeaste under Basel
Convention. In spite of this, section 5 of the kgmeTrade (Development and
Regulation) Act 1992 declared mercury and its waiforms such as chloride, oxide
and sulphide freely importable to India. The Minaan@onvention will ban the import
and export of mercury containing product by 2026dia has signed the treaty
convention and how it will do this so far is a neatvf great concern.

It is evident from the custom authority that importfurnished false
information regarding the materials intends to bwarted. The importer used to
declared paper wastes which is actually municipastes such kind of fraudulent
matters came to light. For effective implementaiid these rules various issues need
to be checked stringently to prevent misuse optioeisions. The custom authority do
not have fund to dispose of seized hazardous wasteonmentally sound manner. It

is observed that there is no co-ordination betwdenMoEF&CC and the custom

% Government bans manufacture, import of polychkmed biphenyls, chemical weekigyailable
at: http//:www.chemical weekly.com.d9F3847a-3d1d -4eff-83ac-17d1a563f764 (Visited on April 30,
2020)

% Nidhi Jamwal, “India a mercury hotspot” Down to arfh. available
at:http://www.downtoearth.org.in (Visited on May 1,21
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authority as because not a single case of illegalement reported since the
notification of H&KOWM Rules, 2016.

The Ban Amendment 1995 to the Basel Convention doegome into force
due insufficient number of ratified parties. It meanon-enforcement of Ban
Amendment implies the allowance of free movement tafzardous wastes.
Considering the gravity of the problem as recomredndy the high power
committee, the SC ban importation of 76 items otandous wastes came under
annexure VII of the Basel Convention, but India basned only 29 items under the
HWM Rules 1989. Despite the Supreme Court ordeardigg the ban of hazardous
waste imports, there has been illegal traffic ididn In a case the Supreme Court
directed that no authorization or permission wdmddgiven by any authority for the
import of hazardous waste items, which have alrea@gn banned by the Central
Government or by any order made by any Court orathgr authority, and no import
would be made or permitted by any authority or pryson of any hazardous waste
already banned under the Basel Convention or tzabeed thereafter with effect from
the dates specified theret.

3.6 Discussion

Maximum industries in India especially poorly maimed have stored
hazardous wastes without any protective cover whiely lead to contamination of
ground water. The industries having secured lanbéit not laid double HDPE and

having captive SLFs, TSDFs designed prior to 2080as per CPCB guideline have

% Research Foundation for Science Technology National Resource Policy v. Union of India and ors,
Writ Petition N0.1995 SC 5 May 1997.
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significant leaching into the ground must be inigeded by the PCBs. The custom
authority is not well equipped to check hazardoastes before enter into India. The
states not having TSDF and stored hazardous wastagir premises dumping their
hazardous wastes illegally within and outside ttegesboundaries. In view of the
magnitude of the problems and its impact, the S&wgernments were directed to
show cause as to why an order not be made directosyre of units utilizing the
hazardous waste, where provision is not alreadyenfadrequisite safe disposal sites.
It was further ordered that cause to be shown agtoimmediate order should not be
made for closure of all unauthorized hazardousevashdling units.

The MoEF&CC and CPCB must constitute a team cansisimembers from
professional companies as per recommendation ahtivétoring committee and fund
required are to be collected from penalty imposgd\NiET and industries that are
investigated. The list of industries not having FS&nd stored their hazardous wastes
at their premises, underground storage tank afaripanies and abandoned industries
need to be prepared by the respective PCBs. le& ¢hat Indian recycling is in the
small sector, which is largely unregulated and es&bd for its quality of work and
waste. Due to absence of common TSDF the hazandaeste generating industries
has easily find illegal dump sites to avoid costlisposal.

The Supreme Court directed to take action agaliesfai import and export of
hazardous wastes in the country. It is need of hminave serious implementation of
the regulations; and conducting recycling, reused dmal disposal in an
environmentally sound manner. Discussion of théblgra is not the solution of the

problem. India framed various laws to ensure sad@agement of hazardous waste,
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generated from different sources. The Rules estalitie responsibility for the safe
and environmentally sound handling of environmentakte by any ‘occupier’ of

hazardous waste. While basic industrial and enm@mntal regulations are uniform
across India, states can differ in their implemgoaof regulations. The need of the
hour is to have stringent implementation of thesemg rules, which will lead to

proper collection mechanism, sound recycling tetbgies, adequate and
scientifically designed disposal sites. It is noo fate; still it is possible to through
immediate implementation of Hazardous Wastes Mamegé Rules by the

Government agencies, Pollution Control Boards etc.

In summary of the study, it can be said that indbeeloping countries thrust
on economic development is often given prioritypt@duction costs than the best
available technology and this result in more waggseration. The government must
formulate policies and strategies towards pridntgz waste reduction and
minimization rather than mere disposal. Remediasitvategy needs to focus on the
‘polluter pays principlé with the polluter being asked to pay penalty a#f a& costs
of cleaning up the pollution. The SPCBs/PCCs shausdcel the authorisation of
Industries causing pollution repeatedly. Dedicaftedd for remediation, waste
exchange Banks and Collection Centers should belolged to provide information
on wastes as on the types of waste and the metibodsgnage waste, to provide
information on wastes and promote reuse, recovedyracycling technologies which

upscale the quality of resource recovery.



