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CHAPTRER-VIII
CONCLUSION

All living beings including human beings are mort&eproduction or
procreation prevents all living beings from becogiiranished. Human procreation
is also meant to search prospect for further mihdfwlution to be proceeded on
human being. It is a continuing process, which nexgujoint support of two
persons with diverse sex structures for the actpmicreation. So the society
developed the concept of marriage, to control prative love through a stable
social institution that provides for the orderlyabe@g and rearing of the next

generation.

Marriage is the foundation of family and is a liferg promise. It is a
specific relationship between two persons of opjgosex intended to accomplish
the social, psychological, biological and religiopsrposes within societies and
cultures. Since ancient times almost in all cidtipns, the procreation, bearing
and rearing of children has been assigned to tké&tution of family through
marriage. And the all major religions of the woddch as Hinduism, Christianity
and Islam have been giving supreme importance toorkiceing a child by
individuals. Hindu marriage is a religious sacramenwhich a man and woman
are bound in permanent relationship of physicatiadoand spiritual purposes.
Whereby, it aims at begetting a son to save theefafrom going to hell. The

Bible’s theology of marriage speaks that marriagi@ icreation ordinance, God’s



240

way of organizing human life in families. In thedi chapter of Genesis, God tells
Adam and Eve to “be fruitful and increase in nunibewnhich is considered as the
first command of God to people to procreate chiidrén Islam, marriage is a
religious duty, a moral safeguard and social commaiit. It is considered that
having children is one of the blessings of Allatholigh sexual orientation and
procreation are natural phenomenon but have firciosiegal control under the

aspects of personal laws guided by various religion

With the evolution of societies and considering tieeds of the time, the
concept of human right has also acknowledged righprocreation as also basic
human right under international documents suchh@sUDHR, the ICCPR, the
ICESCR, and the CEDAW etc. Besides, these variagional human right
documents also acknowledged right to procreatiochsas European Convention
on Hunan Rights, 1950 and the American ConventionHaman Rights, 1960.
Furthermore, the right to procreation is explicittyentioned under the African

Charter on Human and People’s Rights, 1998 ancC&ED, 2006.

Likewise, the right to procreation is though notpksitly provided in the
Constitution of India and it has been developedth®y judiciary through various
judicial interpretations. Some of famous caseshia tegard are-€.B. Muthamma

v. Union of India,2 Air India v. Nargesh Meerza®, B.K. Parthasarathi v. State of

1 Genesis 1:28.
2 (1979) 4 SCC 260
% (1981) 4 SCC 335
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Andhra Pradesh?®, Suchita Srivastav and Anr. v. Chandigarh Administration® etc...
It is also mentionable here that India is alsoaesparty to various significant UN
treaties such as the ICCPR, 1966; the ICESCR, 1886CEDAW, 1979 and the

Convention on the Rights of the Child.

The right to procreation is one of the basic humights of an individual
and naturally takes place for begetting a childwidweer, unfortunately a large
section of people is incapable to persuade thiktridue to medical or social
infertility. For such infertile couple, the inhettethesire of begetting a child remains
unfulfilled and disappointed as a result of thagyttstay childless. Especially, in
Indian Patriarchal society, childless women havdate the problems of social
disgrace and as a result of what infertile womadsehner life or get separated or
give consent for husband’s second marriage. Clifiless has grave impact on
personal, family as well as on social life. Nowaslathe rate of cases of
childlessness increasing day by day due to prekentic life style and career

oriented late marriage. .

To defeat the problem of childlessness, variousnagts have been made
since ancient times. Earlier, couple had adoptely ome alternative either to

change his/her spouse or develop extra-maritatiogig to conceive child.

In ancient India, there existed a practice knowiNig®g Partha, which was
mainly followed by young widows, who did not havildren when their husbands

were not alive but wanted motherhood, and infertilemen and women whose

4 AIR 2000 AP 156
®(2009) 9 SCC 1
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husbands were impotent. The various instancesiyig Partha is described in the
Mnusnriti and theMahabharata. Apart from theseMahabharata and Bhagavat
Purana also mentioned about various instances of toddyE and Embryo
Transplantation. There are also several more exasrfipbm scriptures that provide
evidence of artificial insemination, administratioof oral agents to induce
ovulation, surrogacy, in vitro fertilization, emlarytransplantation, and related

artificial reproductive techniques were followedancient India.

In medieval India, there are several sculpturesnfre@mples that give a
picture of the several stages of development of ¢nmebryo. Besides these,
Garbhopanioshad describes in detail the complete fertilization mss and
everything associated with child birth, pre and tpb&th care without any
invention like microscope or ultrasound. Thus,ande say that India was highly

developed in every field in ancient times also.

In the meantime, the growth of civilization andy# system led to the
appearance of adoption as a means for overcomimgtbblem of childlessness.
However, it couldn’t satisfy the intrinsic desird an individual to beget a
biologically related child. For which the explomti and experiments for suitable
method in the field of human reproduction has beeminuing. As a consequence,
the Assisted Reproductive Technologies have deeeldp fulfill the desire of an

individual to beget a child biologically relatedttee parent(s).

Artificial insemination (Al), In-Vitro Fertilization (IVF) and Surrogacy are

most commonly used methods of Assisted Reprodudiaehnology to fulfill the
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urge for begetting a biological child. But these &eing criticizing on the ground
of human rights, legal, ethical and moral. Amongsth available methods of ARTS,
surrogacy is the most popularized and broadly aecepnethods of human
reproduction. Though, it is popular but at the samee it is also considered as

most controversial from of ART.

Surrogacy is a form of third party reproductionwhich a woman agrees to
maintain a pregnancy for another person or couplbeget a biologically related
child without sexual intercourse. The surrogate hmotconceives, gestates and
delivers a baby to the intended couple either fenetary compensation or love
and affection. Usually, in surrogacy arrangemettis,intended parents who desire
to have a child may contribute their genetic matferiOccasionally, genetic
material may be contributed by the surrogate motiteby the gamete donor(s).
Considering the involvement of monetary compensatand contribution of
genetic material in surrogacy arrangements, thezeddferent types of surrogacy

arrangements exist.

In commercial surrogacy arrangements, surrogatehemois compensated

for her services beyond payment of medical expenses

In altruistic surrogacy arrangements, surrogateherois not paid for her

services and is perform only on the ground of land affection as a gratuitous act.

In traditional or partial surrogacy arrangementse tsurrogate mother
contributes the genetic material and thereby sleare biological mother of the

surrogate children. In gestational or total surmygarrangements, the intended
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parents or donors contribute the genetic matendl the surrogate mother is only

referred as gestational carrier not biologicalll\ated to the child.

The practice of surrogacy offers a variety of adaeges in contrast to the
other methods of ARTs and adoption of children. @deantages are-- it helps the
individual or couple to beget a genetically relatdad to at least one of the parent,
it can prevent transmission of hereditary diseasksntended parents to their
biological child, it overcome the medical risks thie woman whose pregnancy
involve high risks, complications of premature bignd is unable to carry a baby
to full term, it breaks traditional family systemhereby socially infertile, single
person can beget a child, it avoid problems of mleand physical sufferings
caused to infertile couples by prolonged treatnaahg with these it is an better
option for people habituated with modern life stgled willing to beget children
through surrogacy due to their life style, carepmfession etc... Under such
circumstances, surrogacy has been emerging ast anhé®ye-catching alternative

for couples who desire to beget a child since fewadles across the globe.

In this context, it is felt that though ethicaldamoral values are important
in social life but the immorality or unethical ptee is not only the sole and
justified ground for ban of surrogacy. The famohedry of Utilitarianism on the
principle of the greatest happiness for the greatambers of people as forwarded
by Philosopher Jeremy Bentham, could be appliedhis regard. It states that
whatever is beneficial to the greatest number afppe is considered to be good, at

the same time as whatever is beneficial to thet leasber of people is considered
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to slightest good. From the perspective of thisngple, surrogacy can be
perceived as morally right because the intendeéermarget a much desired child
and in case of commercial surrogacy, the surrogat¢her is pleased with a
handsome amount of payment. In case of altruisticogacy, the surrogate mother
gives the utmost gift of new life with her satisfian. Likewise, the harm principle
of Jhon Sturat Mill, there is higher and lesseraplees and the people for all time
favor for the higher on&From this context, though it is a controversy taether
surrogacy is moral or immoral but the popular ataepe of surrogacy practice
reflects the will of the society where surrogacyagiice can be considered as

demand of the present society.

In relation to surrogacy practice, there is no ada@mong the international
society. Countries has dissimilar legal framewa&me of them have banned all
forms of surrogacy practice, whilst some countrgermits only for altruistic
surrogacy practice and some other countries alloatetypes of surrogacy. Most
significantly, the divisive approaches in law aegdulation in relation to surrogacy
in various countries have led the appearance afscbmrder surrogacy practice in

surrogacy welcoming countries.

The popular practice of surrogacy has been givisg to a massive debate
and controversy due to various issues such asls@tladcal, legal, medical etc.

associated with it. The conflicting interest of {herties concerned to the surrogacy

®  The goal of Jhon Stuart Mill's ethical theory of Utilimnism is to justify the utilitarian principle as

the foundation of morals. According to this principle, actiares right in proportion as they tend to
promote over all human happiness.
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arrangement is very complicated. Though it hasowmriadvantages, in the same
time it is not free from criticism too such as,ist against the public policy, it
amounts to exploitation of surrogate mothers anmdogate children, it amount to
commoditization of women’s body and children, it amt to trafficking of
children, it amount to destruction of family strust of the Indian society etc...
Thus, a section of people against the practiceunfogacy has advocated that the

practice of surrogacy should be prohibited in India

In India, surrogacy has industrialized as a millidollar business and
become a major destination for commissioning sweygby foreigners also.
Modern sophisticated technology and medical expertieasy accessibility of
surrogate women, low medical cost in comparisomwtteer countries, and lack of
strict regulation/legislation are the factors resgble for the growth of this
business. There is also no comprehensive legislati@eals with such social, legal
and moral issues in natidnaas well as in international level.
Here, in India, the ICMR National Guidelines is thely regulatory non-binding
framework available to deal with ART Clinics. Aftehat in 2009, the Law
Commission of India has submitted its 22Report, which has recommended the
want for adopting a sensible approach for reguéasarrogacy in India. To deal
with ARTSs including surrogacy the government ofintlas published the drafts of
the Assisted Reproductive Technology (Reg.) Bilp2, 2010, 2014 but these are

never became law due to inadequacy found thereon.
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In the meantime, the Government of India enfordeel new medical visa
Regulation 2013, whereby restricts foreign single parents, gay ptesi and
unmarried partners to come India for Surrogacy rayeanents. It permitted only
duly married foreign couples, whose marriage shdwdde continued for at least
two (2) years to visit India on medical visas, pattourist visas for commissioning

surrogacy in India.

After that, the government of India issued one fiztion® on 4"
November 2015, regarding instructions for commissig of surrogacy. Under this
notification, instruction issued for prohibiting part of human embryo for offering
surrogacy; visa should not be issued to foreigmonats by the Indian Mission to
visit India for commissioning surrogacy, permissisimould not be granted by the
Foreigners Regional Registration Officers (FRROS§&)Yreigners Registration
Officers (FROs) to Overseas Citizen of India (O€4dydholders for commissioning

surrogacy in India.

With an intention to banning commercial surrogacyd aexploitation of
surrogate women, the Surrogacy (Reg.) Bill, 20168 wpproved; however the bill

was lapsedine die due to dissolution of Lok Sabha.

Again, the Surrogacy (Reg.) Bill, 2016 was reintroed in Lok Sabha on

15 July, 2019 and the Lok Sabha without delay phsseHowever, Rajya Sabha

" Published by the Government of India, Ministry of HoAffairs vide F.No. 25022/74/2011-F.I dtd-
9" July, 2012

Published by the Government of India, Ministry of Healtid &amily Welfare (Department of
Health Research), vide No. V.25011/119/2015-HR"Névember 2015.
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referred the Bill to the Select Committee for fathdeliberation on 21 November,
2019. After, the Selection Committee has preseitgeldeport before the Rajya Sabha
on the Surrogacy (Reg.) Bill, 2019 with many sudgiges, on 26 February 2020, the
Union Cabinet again has approved the Surrogacy.jAd 2020, incorporating the

15 major recommendations suggested by the Seleminitee of the Rajya Sabha

made on the Surrogacy (Reg.) Bill, 2019.

If the Surrogacy (Reg.) Bill, 2020 is became lawtlwe proposed form, it
will create more dilemma than ever. Through thiee government, in contrary to
providing smooth regulation on surrogacy, only seék puts the cover ban on
commercial surrogacy. It will also create a subwersnarket of surrogacy silently
in one hand and the huge business of surrogacyshift to other country from
India, in other hand. Then again, the rich coumle$ndia will fled away to other
country for commissioning surrogacy. Thereby itlvalso create another threat
which will disgrace the surrogacy business, as sulteof which the rights of
surrogate will not be protected from reproductivghts perspective. The main
reason behind to come forward to act as a surragatéer by women is money to
meet their dire necessities of families, in sucttwinstances ban on commercial
surrogacy will led rejection of deliberate formlabor. Apart from these, it is also
under doubt how many of Indian women willfully coffogward to act as surrogate
from without anything in exchange. It also creabesdship to intended couple,
who may not able to find out woman, who will willjg come forward to act as
surrogate. Since the right to procreation is a &mdntal human right and also

inclusive to the fundamental right under Article @flthe Constitution of India,
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from this context, it is the duty of the state tplift and protect it for each and

every individual.

Again, exclusion of single parents (except widowsd divorcees), same sex
couples, foreigners, live-in-couples are seen tatjest, unfair, unreasonable and
discriminatory. While Indian law allows single pats to adopt a child and inter-
country adoption, at the same time it seeks taictstommissioning surrogacy for
such person is unreasonable at all. While the Hen’Apex Court of India
decriminalized homosexuality under Section- 37thef Indian Penal Codeat that

time excluding them from commissioning surrogacyas fair and reasonable.

Besides, all these, one important thing is thathaut bringing the law
regarding regulation of ART Clinics beforehand, mmakthe law for regulating
surrogacy have no value. For performing IVF, ARTn@l is the place where the

manipulation of gametes is required to be done.

The surrogacy arrangements are generally assdcwatth the conflicts
regarding parental rights, nationality, and custofiyfhe surrogate children. Ever-
increasing use of surrogacy practices has alsedaiarious other issues like sex-
selection, creation of designer babies and foundihgion traditional families.
These problems are not confined within the boundafya nation; these are
problems of international community. It is the yluif the state to make the
adequate legal provisions to protect the rights iaterests of the parties concerned

to the surrogacy arrangement.

° Navtej Sigh Johar v. Union of India W.P.(Crl.) No.76 o1&0
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Thus, the study discloses that, surrogacy is auf@ate thing to those
persons or couples who desire to beget a genatioalhted child. Irrespective of
the hardships and conflicts involved in surrogacscpices, it has been accepted
globally. And India has become the fertility hubr fimdividuals/couples seeking
genetically linked child without any binding lecasion in this respect. It is not
possible to answer in one single sentence regardoogptability of a particular
form of surrogacy without understanding it very arlg. From the study and
discussion has been carried on, certain commenislinf) observations,
innovations and recommendations required to pwdod below for organizing the
practice of surrogacy in a more acceptable waysareamlining the subject mainly

in India.

8.1. Findings

I Concept of Altruistic surrogacy and Commercial egacy:
Altruistic surrogacy and Commercial surrogacy am® tclasses of
surrogacy, classified on the basis of financiahs@ction between
the surrogate mother and the intended parents.

Altruistic surrogacy refers to surrogacy arrangetsem
which the surrogate does not receive compensatordr services
except medical compensation and other pregnaneyeetlcosts. It is
a generous commitment to the interests of othededls only with
fondness and care as consideration which is an ritapocondition.

In this surrogacy, the surrogate mother is a wowifaclose relation
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to the intended parents. As per the new SurrogReglation) Bill,
2020, altruistic surrogacy means such surrogagngements where
no charges, costs, fees, compensation or finanow@ntives, are
paid except medical and practical expenses and inlserance
coverage for the surrogate mother.

Commercial surrogacy refers to surrogacy arrangésnenm
which the surrogate mother receive compensationhfar services
along with medical expenditures. In this arrangetnegestational
carrier is hired and made payment to carry a cimltéer womb for
entire period of pregnancy. It is usually restot®d rich infertile
couples or individuals. In absence of slanderedci§ipepayment
structure, the payment made to the surrogate mashdiffers from
case to case considering their profile. As the &acy (Reg.) Bill,
2020, commercial surrogacy means such surrogacyicesr or
procedures where surrogate motherhood is obtainaklegiving
payment, remuneration, benefit, fees, compensatonfinancial
incentive in cash or kind. It also including segjior buying, trading
in the sale or purchase of human embryo or gametes.

The public outcry in relation to the rights of dketing
interest, exploitation of surrogate women, legasta without any
comprehensive law, following the transnational caoencral
gestational surrogacy, led to proposed the Surrpod&sgulation)

Bill, 2020 which widened the definition of commeaktsurrogacy by
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banning selling or buying of human embryo, tradingthe sale or
purchase of human embryo or gametes for the purpbserrogacy
and contraventions of its provisions would attraeprisonment and

fine.

Comparative study of Altruistic surrogacy vis-a-\@mmercial
surrogacy: Basically, Altruistic surrogacy reféosthose surrogacy
arrangements where the surrogate does not accepietary
reimbursement. Only medical expenses are paid byinkended
parents including travelling expenses for the pagoof surrogacy.
It might be traditional or gestational.

Commercial surrogacy refers to those surrogacyngements
where the surrogate mother is remunerated for éerces further
than medical reimbursement. The surrogate mothéeemanoney
from such kind of surrogacy arrangements. It isensively
considered by the rich and it is also seen thatoasiderable
number of famous bollywood personalities (couplegfe parents)
have been fulfilling their desires to begetting Idhithrough
commercial surrogacy as a fashion.

The Government of India seeks ban commercial sacypg
including cross-border surrogacy on the basis ofaidinancial
and emotional exploitation of poor needy women.isitmainly
criticized on the reason that it allows poor fertivomen to rent

their womb for rich infertile couples and some haven termed as
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modern-day slavery and a mockery of motherhoodth&n context
of financial exploitation, it is also not easy tysthat whether it is
bad in true sense as it is a possible source afniec which is
higher than their regular income. On the other hahdeeds a
constructive discussion where social situation celmpwomen,
unwillingly to become sex worker or sale their argdor poverty.

Though these two types of surrogacy arrangementhene,
but in fact there is hardly few numbers of caseemhsurrogate
mothers were acted on purely altruistic basis. Wnerldwide
incidents of surrogacy arrangements have taughhaissurrogates
are rarely 100% altruistic or 100% commercially imated; very
often there is a mixture of the two. It is very arnfinate that the
sum received by a altruistic surrogate mother of idkhe name of
‘reasonable expenses’ is equivalent to that recebse a surrogate
mother in a commercial surrogacy arrangement, e just
difference is how being the payments are categdriznd
communicated.

After all, surrogacy is surrogacy, irrespective tbe sums
concerned. It is remarkably multifaceted in its iabcbiological,
cultural and psychological implications. It is adsible that across
the globe the surrogacy practice, both altruistid aommercial in
forms are not free from loopholes. Both practicewen need of

strong regulation, the practicability of implemergi such
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burdensome regulations needs a strong measureagfmatism in
Indian context. A so called ban does not conceatoat an actual
need and it could merely run the black market ofayacy, which
will make it more worsen than prevailing condition.

Legal position of surrogacy arrangements in inteéamal as well as
in national level: As instances of commercial sgacy have risen
very rapidly, so its regulation is a matter of dgreancern. From
this ever increasing market of surrogacy industeiinics and

personnel engaged in third party reproduction mikge profits.
To deal with surrogacy practices, presently, thisreno uniform

approach available, a verity of approaches aretigiag globally.

The conflicting national laws give rise to inadequaand

uncertainty regarding safeguards for surrogatescamimissioning

parents.

In international level, due to lack of effectivetemational
laws to deals with surrogacy practices has givee to issues of
exploitation, violation of procreative autonomyatstiess children,
conflicting parental rights, custody of surrogakéladren, and several
other issues. To resolve such problems and orgah&eincertainty
and ambiguity created by various national laws gu¢aConvention
on inter-country surrogacy arrangements has beepoged but this
convention has not attained conclusiveness till ndw some

countries such as china, France, Germany, Switzérlatc...
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surrogacy arrangements are expressly prohibitedaby In some
countries such as Argentina, Belgium, Brazil, InelaJapan etc... it
is largely unregulated legal status of child bout rom such an
arrangement will be determined by the general lesrscerning legal
parentage. Again there are some countries, wheiig @xpressly
permitted but are conducted in accordance withldbal laws, such
as Australia only altruistic surrogacy arrangemerts permitted and
somewhere such as Greece, Israel, entering suyayaangements
in local laws can amount to a criminal offence. kgthere is also
some other countries where commercial surrogacgwalto be
practiced because of nation’s economy, public golaulture or for
lack of legal framework. Thus such a different aygmh existing in
countries has produced a vulnerable situation iterinountry
surrogacy arrangements where there are no legagsafds for the

parties concerned to the surrogacy arrangements.

In India, except the ICMR National Guidelines theseno
any regulatory framework to deals with surrogady.sl the only
regulatory non-binding framework available to deaith ART
Clinics. After that the 228 Report of Law Commission of India has
submitted in 2009, which has suggested the craveaflopting a
reasonable approach for regulating surrogacy imalnthereafter, to
deal with ARTs including surrogacy the governmeftlmdia has

published the drafts of the Assisted Reproductieelihology (Reg.)
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Bill, 2008, 2010, 2014, 2016 but these are neveabe law due to
insufficiency found thereon. Very recently, the fgacy (Reg.)
Bill, 2020 was approved by the Union Cabinet onF2®ruary 2020
with an intention to banning commercial surrogaog &xploitation
of surrogate women. However, it is yet to be passe®ajya Sabha.
And to regulate the ART services, the Union Cabime$ approved
the ART (Reg.) Bill, 2020 to monitor medical proceds used to
assist people to achieve pregnancy. And it is weise to bring the

ART Bill before the Surrogacy (Reg.) Bill, 2020.

iv. Socio-legal issues involved in altruistic surrogatlyis true that
India has emerged as international hub for comraemirrogacy
due to various reasons. For which the governmentndfa has
seeks to ban commercial surrogacy on the groundscploitation
of poor and needy women. But one cannot deny tha&ep
financial transaction all other issues involved commercial
surrogacy are associated with altruistic too. Sames it is more
worsen than commercial surrogacy under the demagnuhitriarchal
families’ structures, where women are hardly to enaky decision.
Till now, majority of women in India within theirdme has been
suffering from physical cruelty, mental cruelty ardbmestic
violence. Under such circumstances, how can it msike that
altruistic surrogacy with willing woman without cgmnsation is

free from abuse?
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News was reported on August 2, 2014 about deatlarof
Indian Surrogate R Lal (299.1t was reported that irrespective of
her consent, she was compelled by her husbandrafavs to act
as surrogate mother for her sister-in-law in ordecompensate the
shortage of dowry brought by her. Very unluckily duy 26, 2014
at a hospital in Ranchi, Jarkhand, she was passey due to a
massive heart attack while delivering a baby balyisTs just one
of the examples, it is not known how many of suases being
cramped within the home non- reported. In suchasitm, no one
can deny about forceful emotional, socio-psychatabicoercion
and patriarchal forces to make them surrogate mditrethe in-
laws family without her wilful consent. Thus, alistic surrogacy
within close relative would not ensure non-exploda of surrogate
mother rather than it will run more secretively rfrothe legal

preview as private household agreement.

Likewise, it is too very difficult to ensure the lingness of a
woman, as in Indian patriarchal family no one casily deny the
probable coercion and violence of in-laws famili@s women to

became a surrogate.

In the context of altruistic surrogacy, it is nes@y to know,

Can a close relative or friend or wiling woman,ewied as a

10" The Telegrah, August 2, 2014
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prospective surrogate mother, provide genuine mém consent? Is
she conscious about the emotional collision of mgvup the baby
immediately after birth that she has carried farenmonths? Can the
prospective surrogate mother be informed of thec@se and
understand the details of the pregnancy difficsltiesks associated
with ART, psychological consequences for hersdike thild and
others? Can she be informed of the terms and donditof a
surrogacy contract and its implications on relaglocomplexities in
future? Can the prospective surrogate mother fghesihe ethical
inferences for the community, about which she mayeha genuine

interest?

There can be various problems may be raise dueeiach of
contract by either party of the surrogacy arranggmehat would be
the remedies for intended parents, while the sategmother
voluntarily abort without the consent of the inteddparents? What
would be the remedies for either party to the @witwhilst other not

willing to continue with the terms and conditiorfglee agreements?

Compatibility of current policy and proposed legtsbn: It is true that
the legislative intent always focused to maintdie societal values
and norms existing in a particular society. Sina® lis an tool of
social transformation, it required to be legislgtas per the need of

the time and demand of the contemporary world. Thuss an
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important matter to discuss to know the compatipibf current
existing policy and proposed legislation to resole problems

associated with practice of surrogacy in the presehan society.

Non-mandatory ICMR National guidelines, 2005: Thatibinal
Guidelines, 2005 of ICMR for regulating the condat@ART Clinics
offering surrogacy services in India is the onlysérg regulation. It
is only recommendatory, not mandatory one. The ajuids are
directive in nature and there is no definite radesl responsibilities
which to be observed by the ART Clinics, for whaede are

frequently violated by the ART Clinics.

Limiting reproductive choicesThe proposed Bill, 2019 permits
‘only the close relatives’ of the intended coupbeact as surrogate
mother. However, it does not state clearly whotheeclose relatives
and to whom included. It limiting the availabilipf women to be act
as surrogate mother and thereby it restricts saoypdt strikes at the
right to procreate and procreative autonomy of aptm to found a
family. It is also a very unrealistic provision thall such infertile
couple must get a married willing woman betweeng@uoep of 25 to

35 years with one child, to act as surrogate with@ny

compensation.



260

No procedural mechanism: There is any prescribedgaure of
entering into the altruistic surrogacy arrangemerhe proposed bill

or rules on the administrative legal compliance.

Non applicability of contractual legal remedies enthe Indian
Contract Act, 1872: It is urged that surrogacy agement should be
comprehensive and legally binding. Though commeéstiarogacy is
being banned in most of the countries, as it ratbedquestions of
validity and enforceability of such contracts; ke same is linked
with altruistic surrogacy also. If the surrogateges her mind and
refuses to continue with the pregnancy, can shdobmed to go
through it or refuses to hand over the child afteth? Again if
adversely, the intended parents refuse to accepthiid after birth
for any reason, what would be the remedies avail&tn the breach
of such agreement? Though surrogacy agreementuighsdo be
governed by the Indian Contract Act, 1872 but therkmitation in

application of contractual remedies for breacharftract.

8.2. Recommendations

1. The right to procreation is a basic human rightisltrequired to be
defined explicitly as aspect of the right to pefloiiberty and privacy
under national laws and as well as under internatidaw. And to
provide clear and specific provisions to give taffect towards the right

of individual to found a family and to decide orethumber of spacing
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children. Additionally, it is also necessary to eresthe right to enjoy
the profit of scientific and technological advan@thas documented by
the international documents.

. The extent of the right to procreation ought to dmmprehensive to
embrace the right to admittance to ARTs for haangenetically related
child for individuals experiencing medical and sdanfertility.

. Since the right to procreation is basic human sgbit all individuals,
hence the practice of surrogacy is requiring comensive and explicit
legal protection to bring uniformity in surrogacyrrangement at
international level. Due to a mesh of conflictingtional laws and the
absence of effective international law in relatitem cross border
surrogacy arrangements creates the problem pasentded stateless
children. So, there is an urgent need of intermatidaw on surrogacy.

. Though various international instruments has reasghthat the right to
reproduction and right to reproductive health ofdiuduals, but
unfortunately the medical infertility is a problemf reproductive
system, for which couples or individuals unablethieve and maintain
a desire pregnancy. WHO has describes infertilgayaaglobal public
health issue. So to protect the reproductive rigitd right to
reproductive health of individual, it is necessémytreat infertility as a
disease and need it to be treated as any otheasgisélence, it should
be the duty of the state to provide treatment inaib needy individuals

and inclusion of the same in National Health Scheémgovernment
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hospitals. The treatment of infertility includingursogacy is an
expensive one and practiced by private hospitatéy ach people can
go for it though right to found a family is a basioman right of each
individual. Thus, the government should make neagsarrangements
to provide the treatment of infertility includingusogacy to poor in
government hospitals.

The right to commission for surrogacy and the tigh became
surrogate mother for the intended parent(s) mustdo®gnized as a
component of right to personal liberty and privadyevertheless the
state could be imposing reasonable restrictionshenexercise of these
rights by the individuals. Though, the practice sofrrogacy is being
criticized as unfair or unethical, but across thebg it is widely
accepted and popular. Therefore, to give effect amadect the right to
procreation including the right to use Assisted Repctive
Technology, it needs to be settled through a pr@per comprehensive
legislation. Accordingly, after various consecutivepproach, the
Government of India has introduced the Surrogacgg(Ration) Bill,
2020 which instead of regulating the practice ofregacy in a
democratic and organized way seeks to ban comniestigogacy
completely, which is practically not possible too.

Before passing the Surrogacy (Regulation) Bill,2Q0 it is very
indispensable to brought forth the ART Bill, 20B®cause before going

for commissioning surrogacy, it need embryos, amdbryos are
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cultured in various assisted reproductive clinié®T Bill primarily
deals with technical, scientific and medical aspedncluding the
storage of embryos, gametes, oocytes etc. as omwotan the Surrogacy
Bill. So regulation and supervision of all assistegroductive clinics
and assisted reproductive technology bank mustreeeded by law on
Assisted Reproductive Technology (ART).

. It is true that commercial surrogacy raises a numifevery serious
issues. Because this practice is structured a®ea rirtarket motivated
commercial venture which can give rise to abussursfogate mother as
well as her rights. To regulate the same the SacpgRegulation) Bill,
2020 is being introduced to legalize ethical aktai surrogacy.
However, practically it is also doubtful throughetiprovisions states
whether it will make surrogacy exploitation freeerte, for brining
flexibility to the rigorous provisions of the proped bill, it is
recommended that instead of recognizing purelygstic or commercial
surrogacy should recognize a professional model sofrogacy,
combination of both altruistic and commercial sgaoy, namely
altruistic cum compensatory or gratuitous cum congpéory surrogacy.
Because only unpaid surrogacy cannot prevent etgpion of surrogate
mother whilst many of the other issues relatingammercial surrogacy
are associated with altruistic surrogacy too. Toekeaway from
exploitation and objectification of women and chéd, it is propose

that surrogacy should be prearranged according h® norms of
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professions such as nursing, teaching, and soc@k.wLike these
professions, the good surrogate mother would beaydwprovoked by
care for her clients with a desire to do somethmeaningful and in such
case it would also be reasonable and just to cosgied for her labor.
If altruistic cum compensatory or gratuitous cummeensatory
surrogacy could be recognized, it will provide tvaptions to the
intending couple, firstly they may either avail tkervice of surrogacy
from close relative with/ without payment of compation or they may
avail the service of surrogacy from the registesadogacy clinics with
payment of compensation. It is also required to dixstandardized

amount of compensation for service of surrogacy.

The notion of ‘ethical altruistic’ should also béeewed broadly, as
the Bill seen it as a narrow view of breeding, wbanstitutes a family-

only a heterosexual married couple.

. The proposed Surrogacy (Regulation) Bill, 2020 dticae altered like
flexible model of altruistic surrogacy practicing foreign jurisdiction
instead of the proposed strict rigorous model dfu@tic surrogacy
limited to insurance and medical expenses. In papuwltruistic
jurisdictions practicing countries such as in UKdan the Human
Fertilization and Embryology Act (HFEA) 2008 and @anada, under
the Assisted Human Reproduction Act 2004. In thasmuntries,

altruistic surrogacy permits for a compensated rhod#ruistic
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surrogacy arrangements. It allowing “reasonable mamsation” to the
surrogate mother in relation to surrogacy, inclgdancollection of costs
as lost wages, child care, creche and local travel.

9. Infertility is generally defined as the inability a couple to get pregnant
despite having unprotected sex for at least a ygae WHO and
previous ART Bills also mentioned the period ofertility of one year
only. However, the definition of infertility as praed under the
Surrogacy (Reg.) Bill, 2019 refers the incapabitibyconceive after five
years of unprotected sexual relationship. Such stifjed limitation
would not spoil only the chances of parenthood tnyncouples who
get late marriages, women whose uterus is remogady menopause

but it also violate their basic human rights itee tight to procreation.

But the proposed Surrogacy (Regulation) Bill, 202Qv substituted
the term ‘infertility’ with cruel terminology ‘a nuical indication’,
which at first look includes more comprehensive maldconditions in
addition to infertility. In reality, it is seems toe keeping the stigmatic
classification for both parties to a surrogacy agement. Hence, it

could also be argued that the difference remairmsean.

10.The proposed Surrogacy (Regulation) Bill, 2020 p&srwilling woman
in the place of only the “close relatives” of th@ending couples to be
act as surrogate mother. However, it is too diftica affirm that how

many of woman come forward wilfully to act as arsgate mother
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without any compensation. It is a barrier in accéssprocreative
autonomy of couples to have genetically linked @tiirough surrogacy.
Besides these, this provision curtailing the acibdgy of women to be
act as surrogate and restrictive the scope of gaoy It is also
impractical that all intending couples would gawiéful woman between
age group of 25 to 35 years, who has had one elitder and is willing
to act as surrogate without any compensation. Thexe surrogacy is
restricted to the willing woman is not justifiabéand reasonable and it
needed to be review. The government cannot hinder rights and
privileges of individuals from choosing the mode abtaining
motherhood or fatherhood.

11.The proposed Surrogacy (Regulation) Bill, 2020 iscessary to
reconsider again because it creates dissonancelvatprovisions of the
Constitution of India. It excludes the single pase(except widows and
divorcees of certain age group), homosexuals, iliveeuples,
foreigners, from commissioning surrogacy. Havinghald is a basic
human right recognized by various internationatrimsents. And India
is a signatory to most of the international humaghts conventions
which acknowledges the procreative rights and awtgn to all the
individuals and inter-country adoption to all irpestive of nationality
including single parents, so, this provision undedly amounts to
discrimination. It also violation of Article 14, 1&nd 21 of the

Constitution of India on the ground of nationalitparital status, age
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and sex etc. The Judiciary of India has also rezeghit as basic human
right. Therefore, it is required to allow the seeiof surrogacy for all
without discrimination. Besides these, the Hon'Blepreme Court of
India recognized the transgender as the third géhdo the service of
surrogacy is also need to provide to the transgepéeesons without any
discrimination on gender identity. And for protesti of rights of
transgender persons, their welfare and other mlateatters, the
Government of India has already passed the TramsgeRersons
(Protection of Rights) Act, 2019, which is commethéeom January 10,
2020. One more thing required attention that thogghernment banned
surrogacy for foreigners, some foreigners who vesdier had put some
embryos in deep freeze for future use, subsequetitet ban they asked
for embryos; but the Bill 2020 restricts the expamd import of
embryos anymore, which would jeopardize the ergffert made by the
gamete donors. Therefore, the government shoul@é tekre of it
reasonably and required to dispose the matter dotyica

12.Though the Surrogacy (Regulation) Bill, 2020 presd for the
certificate of eligibility of the surrogate mothand the certificate of
essentiality of the intending couple for initiatindpe procedure of
surrogacy from appropriate authority, however it qsiet on the
procedure of surrogacy arrangement or rules on atiministrative

observance including attestation, stamp value, irement of witness

M National Legal Services Authority v. Union of India, WP © No. 400 of 2012
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etc... to make responsible the parties. Thereforerethshould be
systematic procedure for entering into surrogaaaregement. Hence,
rather than penalizing surrogacy, the woman proygjch womb must be
secured with a contract, ensuring proper insuramcemedical checks.

13.Counselling and medical test of the intending ceughd the surrogate
and her husband, are two important steps befomtirggathe scientific
procedure of surrogacy. Counselling is imperatiwéoth the parties to
understand the procedure of surrogacy and chalesgeh as physical,
legal, psychological etc... associated to it. Likesyimedical test of the
surrogate, her husband, intending couple, gametgordoif any of
various diseases especially for sexually transmhitiéseases such as
HIV/AIDS. However, in the proposed Bill, 2020 remes only medical
fitness certificate of the surrogate and writtefoimed consent of the
surrogate in her language. Therefore, there in lille should have
specific provision for counselling and medical te$tthe stakeholders
before initiation of the surrogacy procedure.

14.In the process of surrogacy, after completion oF|\the embryos are
transfer to the womb of the surrogate mother toieaeh pregnancies.
And to achieve successful pregnancy the doctorastea as many
embryos into the womb of the surrogate mother, twvhiould lead to
multiple pregnancies and treating with it to foetaduction, is very
risky to the surrogate mother and unborn child. Heer, the proposed

Bill, 2020 does not prescribe any provision regagdithe numbers of
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embryos transfer in one sitting. But as per the ABRIT 2010 not more
than three embryos can be transferred in one gittxcept exceptional
circumstances. Therefore, it should be need torlglespecify what
numbers of embryos will transfer in one sitting aldo to numbers of
cycles for transfer of embryos into the womb ofregate irrespective of
the result.

15.The process of surrogacy is a very complicated assbciated with
various complexities of health of the surrogate meot During and after
completion of the process, the surrogate motherthasuffer various
pregnancy related complications. And simultaneousigk of birth
defects has also been common in case of ART infaint®mparison to
naturally conceived infants. However, to deal wiiture protection and
security of the surrogate mother and surrogatedodl, there is no
sufficient provision. The proposed Surrogacy (Regoh) Bill, 2020
only speaks about insurance coverage to the sugog@ther for a
period of thirty-six (36) months only covering ppattum delivery
complication from an insurance company or agenbgazed by the
Insurance Regulatory and Development Authority (F3Dunder the
Insurance Regulatory and Development Authority Ad999.
Therefore, it is need to insured properly by insgrithe surrogate
mother for life time covering all after effects efirrogacy upon her
health. And similarly, the surrogate child has ®rkquired to insure if

any he or she born with any congenital disabilityabnormality.
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16.To avoid abandonment of the surrogate child in cafeunwanted
situation such as death or separation of the intgndouple, there
should be a specific provision in the surrogacydkiedion who will take
the custody of the child and about the compensatequired for
bringing up the child. Though the Surrogacy (Retialg Bill, 2020
provides for the imprisonment of minimum 10 yeansl dine up to ten
(10) lakh rupees to the intending couple, if theyl vabandon the
surrogate child, whatsoever may be the reason.eftwer to deal with
such problems, there should be provision for reigaratustody of the
surrogate children, who will take care of the chid it is very essential
for the welfare and protection of the best intexsthe children, which
has been recognized by the Convention on the Rightshild (CRC).
An unclear and uncertain picture of future of wolddd the innocent
surrogate children to a very worse position, whosesequences cannot
be foreseen form a particular point of view.

17.The Surrogacy (Regulation) Bill, 2020 has empowehesdMetropolitan
Magistrate or Judicial Magistrate First Class (JMRE deal with the
matters relating to surrogacy. However, considerthg sensitivity,
emotion and multifaceted issues relating to foromatof a family, it is
necessary to provide speedy justice in such mattetthe interest of
justice. Therefore, it is recommended to provideovwion for
establishment of the special Surrogacy Fast TraokrCat District,

State and National level.
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18.To ensure the protection of the surrogate womem fexploitation by
the intending couple, surrogacy clinics and medgtnd to protect the
right of reproductive autonomy over her body, itnised to be protect
expressly through surrogacy legislation with a viéww protect from
exploitations and to enable her to take decisieelir over her body as
her wish. Though the Surrogacy (Reg.) Bill, 2026vides for penalties
for exploit or cause to be exploited the surrogat#her in any manner,
it is important to mention from what kinds of exjpéion the surrogate
mother will be protect. To provide appropriate pxton of rights of
surrogate women and for the welfare of the surgdildren, it is felt
necessary to set up a separate authority undesgaay legislation such
as CARA under the Juvenile Justice Act, 2015 tolslegith entire

process of adoption including inter-country.

8.3. Recommendations for Amendmentsin Existing L aws

Along with the foregoing recommendations, to sgen and to avoid
difficulties, conflicts and challenges which arésarg out of surrogacy practices, it

is need to amend certain provisions of existingeothws too. These are ---

1. Birth registration is an important process, prosgidiee legal recognition
of the child by recording child’s birth in the clivregister by the
government. Therefore, it is require amending af Registration of
Birth and Death Registration Act, 1969 to avoid ghreblem of legal

recognition of the surrogate children, in orderrémister the birth of
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surrogate children and the name of intending parastthe legal parents
of the surrogate child born out of surrogacy areangnts.

. To avoid needless query regarding legality and eef@bility of
surrogacy agreement, it is need to amend the In@@mract Act, 1872
by inserting specific provision in relation to sogacy contract. Since,
the purpose of surrogacy agreement is to have & chhich is a
fundamental human right, perceived by national axtérnational laws.
Thus, it is submitted that the object of surrogagyeement is lawful as
it has consonance with the national and internatitmman rights laws.
Next if came to the matter of consideration of egacy agreement, in
commercial surrogacy, the compensation is the cenation and in case
of altruistic surrogacy, though there is no congatien but the surrogate
mother acted for love and affection, which is faflder Section 25 of the
Indian Contract Act, 1872. Therefore, there is naexdear provision for
declaring all surrogacy agreements fulfilling thesential ingredients of
a valid contract shall be considered as contracafiopurposes. And the
provision regarding remedies for breach of surrggeentract are also
need to be included in the Indian Contract Act #mel Specific Relief
Act, 1963.

. The Surrogacy (Regulation) Bill, 2019 under relgvanovision vests
the parentage of the surrogate children in thenihitegy couple who
commission for surrogacy and also provides that niaenes of the

intending couple to be mentioned as the legal parem the birth
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certificate. But the provision conceptualized reljag parentage under
this Bill creates inconsistency with the establisiele of parentage and
presumption of legitimacy of birth for all legal gnoses provided under
the Indian Evidence Act, 1872. Under Section 1123tates that a child
born during the continuation of marriage, the husbaf the woman
giving birth is presumed to be father of the chib, as per this the
surrogate mother and her husband may be legallgupred as legal
mother and father of the surrogate child. Now id Iéo more
complications regarding legal parentage of the ogate child.
Therefore, the particular provision is needs toabeended and resolve
the matter by providing some exception to it.

. To establish the rights of the surrogate childmenelation to inheritance
as natural and legitimate children, the Indian &ssmn Act, 1925 and
the Hindu Succession Act, 1956 are need to be amgrd help the
surrogate children to succeed the property of titeniding parents as
Class- | heirs.

. For the welfare of children, it is required to lgithe surrogate children
within the scope and ambit of the JJ Act, 2015.sTAct only provides
guidelines for governing adoption procedure of amhabandoned and
surrendered children only. Therefore, to provideot@ction from
abandonment and exploitation of the innocent chitdit is necessary to

include the surrogate children under the GuidelimfeGARA.
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6. To protect the close relatives of intending coupdem acting as
surrogate mother in the name of altruistic surrggam compulsion or
forcefully by the family members or her husbandnirbarassment and
exploitation, it is required to amend the Domesfiglence Act, 2005 by
inserting it as violation too.

7. Law has a protean face. It is dynamic and chang#sthve needs of the
changing society. Thus, due to occurrence of chanpgnature of
offensive activities in relation to surrogacy, i heeded that the
Government of India by way of amendment of the amdPenal Code,
1860 could recognize Forced Surrogacy, AbandonnoénSurrogate
child and Cruelty for Surrogacy as offence.

8. The Maternity Benefit (Amendment) Act, 2017 intrads twelve (12)
weeks of maternity leave to commissioning motheh® wses her egg
for the creation of embryo and has a child throsghrogacy while for
natural biological mother it is twenty-six (26) wese Hence, it is
suggested that the maternity leave should be gilafmeat least 18-20
weeks in case of intended mother also to take prayaee of the
surrogate child. Besides this, the maternity leakieuld be granted to
the intending mother who uses the donor egg tab@sim of providing

this leave is to ensure the proper care towardshbmaw babies.

Likewise, it is suggested that the proposecealy Leave Bill
also to include intended father under the ambithi$ legislation who

beget a child through surrogacy.
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9. To establish the basic human right to have a chiyidhe transgender
persons through ART procedures, it is suggestedameend the
Transgender Persons (Protection of Rights) Act92@lorder to include

provide clear provision regarding use of ART seegic

This research work is mainly focused on the studlysacial and legal
aspects of altruistic surrogacy in India as welllegal provisions, policies and
legislation available on surrogacy in various nasicand in India along with the
judicial findings on different issues relating torsogacy of different jurisdiction
and in India. This study also critically discussdubut the acceptability of altruistic

surrogacy in India in the proposed form.

All the previously mentioned recommendations mighe integrated
explicitly in the proposed specific legislation foegulating surrogacy in India.
Mere removal of the commercial aspects in the eursurrogacy arrangements
does not remove the chance of exploitation. It negudealing with efficiently the
larger social, legal, economic, physical and psya#ical issues that continue to
challenge the wellbeing and protection of both therogate mother and the
surrogate child. So, in the proposed legislatibwe, tights of the parties concerned
to the surrogacy arrangements must comprehensivelyormulated to cope up

with all the difficulties raised in such arrangertehefore it became law.





