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CHAPTER - VI
JUDICIAL FINDINGS

Surrogacy arrangement is considered as the lagoropb the problem
infertility, however due to lack of suitable legisibn, it has most often produced
social, ethical and legal problem in the society rettional as well as in
international level. Though it is a boon for chddé couple; at the same time it also
creates numerous questions those not able to eesgjuivalently and variety of
opinion leads to a confusion. As we know, the méymctions of the Judiciary are
to interpret and apply laws to specific cases/ ulisp that come before it. But due
to lack of uniformity in law, different countriesalie adopted diverse approaches
regarding permission, prohibition and regulatiomdAn the absence of clear legal
provisions on issues of parentage, citizenshipionatity and the rights of parties
in surrogacy arrangements problems increases sagidtl solutions dwindled.
Besides domestic surrogacy, these abuses becanpamamand surrogacy market
developed in India as a cheaper destination foeifmers for commissioning
surrogacy in comparison to the other countries.ré@toge it is a big responsibility
in the hands of judiciary to resolve the disputgshiarmonizing the rights of the

parties concerned to the surrogacy arrangements.

This chapter basically concerned with findings loé fudiciary on various

legal issues of various jurisdiction arising outsairrogacy arrangements, whereby

1 Anil Malhotra & Ranjit Malhotra,Surrogacy in India: A Law in the making- Revisi#8l (Lexis

Nexis, Haryana, " Edition, 2016)
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it became as an essential part of development wfda surrogacy. While law
remained a silent observer, exercising extra-omyigarisdiction by the judiciary
invoked various innovative solutions to protect tights of the parties considering
the best interest of the surrogate children. Thushe growth and development of

surrogacy the judiciary has been also playing gooirtant role.
6.1. Judicial Findings on Surrogacy of Various Jurisdictions

Firstly going to discuss some famous cases ofraernial surrogacy, where
the judiciary has sets some the principles to eeiftich disputes of conflicting

interest of parties concerned. These are -
6.1.1. Baby Cotton Case’

This is the UK’s first reported case of surrogaeyere a surrogate mother
namely Kim Cotton agreed to carry and give birthaochild for an infertile
anonymous couple from US in exchange for 6500 pcamd January 1985. After
few hours from birth of the surrogate child, thersgate mother had voluntarily

left the child in the hospital.

In this case, the husband of the commissioning leoumreferred a
proceeding and sought for the care and controhefchild be entrusted to him and
his wife. The matter came before the Court on 8 aAhdlanuary 1985. And after
considering the best interest of the surrogatedchiie court granted the care and

control of the child to the plaintiff with leave take the child out of jurisdiction.

2 191 (1985) FLR 846
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The court also directed that the ward ship wasinaed until further order and
there would be a specific order for non disclosur@ublicity which might lead to

the identification of the plaintiffs.

The birth of Baby Cotton via international commaicsurrogacy led to a
public outcry, and the surrogate mother Kim Cottmeing accused of selling a
child which gave rise to the Surrogacy Arrangeméus1985. Though the case is
not concerned with the legality of commercial sgaoy arrangement but it gives
new direction to the ward ship jurisdiction by miyétig the application of exiting
ward ship law i.e. the Child Act and thereby all@wthe child to go with the
commissioning American couple. Actually as per ldne the child can be recalled
to England as long as it is 18 years. Thus the cmtenew guidelines for the

surrogacy arrangement.
6.1.2. Baby M Case®

The Baby Mcase is the first case of Traditional Surrogaaggmrgement in
which the surrogate mother refused to bestow th®y ta the intended parents in

1986.

In this case, William Sterns (plaintiff) the inted father and Mary Beth
Whitehead (defendant), the surrogate mother ent@teda surrogacy contract, for
carry and gives birth to a surrogate child throwgtificial insemination using
intended father’'s sperm. In exchange Sterns woald $10,000 to Whitehead and

$7,500 to the Infertility Centre of New York, whidrranged for the surrogacy.

¥ 109N.J. 396, 537 A.2d 1227 (N.J. 1988)
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Whitehead became pregnant and gave birth to a gabpamed Baby Melissa on
27 March, 1986, at that time she experienced ematidifficulty surrendering

Baby M to the intended father. And it became cldaat Whitehead could not
return the child. For what Sterns seeking legaémvntion for enforcement of
surrogacy contract and a verified complaint seelgpgcific enforcement of the
contract. The complaint also sought for injunctivelief to obtain custody,

termination of parental rights of Whitehead andoader allowing Sterns to adopt

Baby Melissa. Then Whitehead fled to Florida withb M.

The trial court had held that the surrogacy caritravas valid and
enforceable; so awarded the custody of Baby M te phaintiff, terminated
Whitehead’s parental rights and issued an ordewirewy the Whitehead to
surrender Baby M to Sterns. Although the court pg#ed Whitehead limited
visitation rights as she is the biological mothEherefore Whitehead preferred an

appeal before the New Jersey Supreme Court.

In 1988, the New Jersey Supreme Court had heldstiv@ogacy contract is
void because it is against public policy of thetstand considering the welfare of
the child the custody of the surrogate child wasegito the biological father and
his wife. The court also held that as Whitehead, sluirrogate mother was the

biological mother of the child; the court has giwée visitation rights to the child.
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6.1.3. Jhonson v. Calvert*

This is another notable case on which the Supr@met of California held

that commercial surrogacy contract as a valid one.

In this case, Marak and Crispina Culvert were thteended parents and
Anna Johnson was the surrogate mother signed irdon&ract providing that an
embryo created by the sperm of Marak and the eg@ridpina Culvert would be
implanted in Anna Johnson in exchange of $10,00@d According to the contract
Johnson agreed to relinquish all parental rightsrdtae child, would be delivered
to the intended parents. Accordingly on 19 Janudr990, the zygote was
implanted and unluckily, during pregnancy the rielat between parties to
surrogacy contract was deteriorated and give taidawsuit, whereby the intended
parents seeking declaration that they were the leg@nts of the unborn surrogate
child. On this issue, the Californian Trial Courelth that Marak and Crispina
Culvert were the child’s genetic parents, on theugds that Johnson was a host
rather than a mother to the child as the UniformmeRtage Act 1975 preferred
genetic parenthood more than gestational parenthétmivever the California
Supreme Court upturned the ruling as because thiidn Parentage Act did not
provide any clear explanation as regards the genedither and gestational mother.
So it determined firmly on the basis of essent@iontract law. Therefore the
California Supreme Court ordered Johnson to perfibrencontract by relinquishing

the child.

4 851 P.2d 776, 782
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6.1.4. Jaycee B. Case’

In this case, Jaycee was born as a result of a@sal surrogacy contract
in between Luanne and John Buzzanca, the intendeehts in one side and the
surrogate mother in other side to carry and gavéhlib a child. The intended
parents had decided to implant an embryo through tveated by using donated
gametes. But unfortunately, Luanne and John Buzaeparated from each other
and the gquestion arose regarding Jaycee’s lawfidma. Luanne had claimed that
she and her former husband John Buzzanca werawfallparents; however John
Buzzanca disclaimed any responsibilities. And thecgate mother had also made
no claim. Therefore, the trial court concluded thaycee had no lawful parents and
the court declined to make a transitory child maiimtorder because it found that

the unborn child was not yet a child of the mareiag

However in contrary to the conclusion of the tgalurt, the Court of Appeal
held that intended parents are the lawful parests avas sufficient to establish
that the husband admitted signing the agreememdlfguurposes, which caused the

child’s conception.
6.1.5. Aki Mukai Case®

One of the most recognized cases of surrogacy wegolAki Mukai, a
famous Japanese actress. In August 2002, Aki Makai her wrestler husband

Nibuhiko Takada flew over to Nevada, US for comnaesg surrogacy. There in

® Jaycee B. v. Superior Cout® Cal. App.4 718 (1996)
®  (2007) Minshu Vol 61, No 2
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US, Aki Mukai and her husband entered into a swecggcontract with Cindy, an
American woman, who agreed to act as a surrogatethe process of surrogacy,
the intended parents had desired to implant an yonbreated by using their own
ova (preserved) and sperm. Finally Cindy becamgnast and in November, she
gave birth to twin baby boys, Banri Tadaka and YTaaaka. After that the couple
had planned to obtain the twin's Japanese citiz@nsglrough registration the
children in Japanese Family Register as their mhtchildren by using their US
birth certificate. But their request was deniedthg Mayor of Shinagawa on the
ground that Mukai was not the birth mother of thént Subsequently, the Tokyo

Family Court also confirmed the decision of Shinagan the same ground.

Then the intended parents went to the Tokyo Highir€and the High Court
upturned the decision of the Tokyo Family Court amwdered the Shinagawa to
register the name of the children. However the &f@nwa aggrieved by the
decision of the Tokyo High Court preferred appeafobe the Supreme Court of
Japan, and again the Supreme Court refused toteediee name of the children as
natural children of the intended parents on thasbasSintended mother is not the
mother who gave birth. Thus these children havévi as foreign residents with
American citizenship and passport in the custodyapains citizens. It is really a
very unwanted and conflicting position for childrérorn out of international
surrogacy arrangement; but in this case in absefceniform legal principles
applied domestic law only which not able to protdo best interest of children

and interest of intended parents too.
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6.2. Judicial Findingson Surrogacy in India
6.2.1. Baby Manji Yamada v. Union of India& Another’

This is the first case of India on commercial sgaeoy arrangement. The
fact of the case is that in 2007, a Japanese cpuipelkufumi and Dr. Yuki
Yamada traveled to India to rent a surrogate motbdreget a child for them. And
accordingly, they entered into a surrogacy agree¢metith Pritben Mehta, a
married Indian woman having her own children, in. Dlayna Patel Infertility
Centre in Gujrat, India. The intended parents hadidkd to implant an embryo
into the womb of Pritben Mehta in the supervisidnDo. Patel through IVF, by
creating an embryo from the sperm of Dr. Ikufuminyada and egg harvested from
an unanimous Indian woman. But unfortunately ineJ@008, the Yamada couple
separated and on 25 July 2008, Baby Manji was labrnand and due to marital
conflict, Yuki Yamada refused to take the liability the surrogate child as she is
not related to the child genetically though lkufuwanted to raise the child, so he

flew to India alone.

Now the problem arose that though Baby Manji hacké mothers the
intended mother, the surrogate mother and the genwmtther but none of them
claimed parental rights over the baby and in swacggarrangement, there was
nothing about such situation. Apart from this, thés no existing law also deals
with such problem. Ikufumi wanted to take the Babanji to Japan. However the

Japanese Embassy in India refused to award a pasepgbe baby as domestic law

7 (2008) 13 SCC 518, 2008 (11) SC 150
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of Japan only recognizes the woman who gives lirtthe baby. The Embassy said
that since Baby Manji born in India, she neededlmdaian passport and a no

objection certificate to leave India.

After that Ikufumi bowed to the Indian govt. forlpdo adopt the child by
him as a biological father of the child, but helgoaone another problem arose that
under the Guardian and Wards Act 1890, single maes chot allow adopting a
baby girl but guardianship only. So Baby Manji wesd allowed to leave hospital
with  Ikufumi. And though Ikufumi applied for Baby &ji's passport, the
issuing authority required a birth certificate befdassuing it. And for issuing a
birth certificate the names of both father and reotls required. In this regard
though Akansha Infertility Clinics certified thatrDIkufumi Yamada is Baby
Manji’'s genetic father but the name of mother was$ certain, to whose name
should be recorded. Subsequently, the concernedidiiah Authority of Anand
denied granting birth certificate to Baby Manji. drwonsequently the failure of
production of the birth certificate also leads &fusal to issue passport by the
passport authority. Thereafter, Dr. Ikufumi appéaiee matter before the Govt. of
India with a prayer to issue the birth certificated affirmed that he is the genetic
father of the Baby Maniji. As a result, the conceriunicipal Authority of Anand,

Gujrat gave a birth certificate, which containingybaby’s father name.

In the meantime, due to expiry of visa, Dr. Ikufuivamada returned to
Japan and his mother, Emiko Yamada, had come ta bodook after the Baby in

the hospital. As they received the birth certifecadf Manji, the grandmother,



199

Emiko Yamada preferred a writ petition before aiglon bench of the Rajasthan
High Court. And in this case the Hon’ble High Cowilven certain directions
regarding production of Baby Manji were challengaad questioned théocus
standiof the ‘Satya’ an NGO to file the petition of Hasecorpus. Hence, the case
has raised the various complex issues of legalrpage, nationality and custody of

the surrogate child.

After that the court appointed Baby Maniji to the IRCR constituted under
the Commission for Protection of Child Rights AQ0B. The Solicitor General
argued before the Supreme Court of India that #@sibon about Manji’'s passport
was being deliberated upon by the Union Governnoent5 September 2008. And
Yamada'’s attorney insisted before the court thatghidelines issued by the ICMR
stated that babies born through surrogacy to besidered as the legitimate
children of their biological fathers. After thathet Rajasthan Regional Passport
Authority issued an identity certificate as a pafta transit document without
mentioning the baby’s nationality, mother’'s name,religion, and it was valid
only for Japan. On 29 September, the Supreme Caiuinhdia, in its decision
observed that, in India r the surrogacy arrangementeither invalid nor it is
declared valid expressly under the ICA. But it h#ldt commercial surrogacy was
legal in India. Finally, the Japanese Embassy suee year visa to Manji on

humanitarian grounds on 27 October 2008.
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The Hon’ble Supreme Court of India had made follogviobservations
regarding commercial and other forms of surrogadylevdealt with the matter

upon the grandmother’s claim to custody:

“That there is no law governing surrogacy in Indand in the name of
surrogacy; a lot of irregularities are being comted. According to it, in the
name of surrogacy, a money making racket is beerggiuated. It is also the
stand of the said respondent that the union ofdrgtiould enforce stringent

laws relating to surrogacy”.
Furthermore, the Supreme Court of India affirmeat:th

“Surrogates may be relatives, friends or previotissgers. Many surrogate
arrangements are made through agencies that helghmap intended parents
with women who want to be surrogates for a fee. agencies often help
manage the complex medical and legal aspects iadolin Surrogacy, the
amount a surrogate receives varies widely from alnmothing above expenses
to over $30,000. Careful screening is needed tarassheir health as the

gestational carrier incurs potential obstetricabkis”.

Besides these, after completely understanding Xfstirey surrogacy practices
prevalent in India, the Hon’ble Supreme Court afithhas observed some important

points in Para.5, Para.6, Para 7, Para.8 and Rarasdudgment. These are :

Para.5. Surrogacy is a well known method of reproductiorergby a woman

agrees to become pregnant for the purpose of gegtand giving birth to a
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child she will not raise but hand over to a contest party. She may be the
child’s genetic mother (the more traditional forar urrogacy) or she may, as
a gestational carrier carry the pregnancy to detiveafter having been
implanted with an embryo. In some cases, surrogacthe only available
option for parents who wish to have a child thabiglogically related to them.
The word “surrogate”, from Latin “surrogare”, mean&ppointed to act in
the place of”. The intended parent(s) is the ingdiingl or couple who intends to

rear the child after its birth”.

Para.6. In “traditional surrogacy” (also known as the Stgit method) the
surrogate is pregnant with her own biological childut this child was
conceived with the intention of relinquishing theld to be raised by others;
by the biological father and possibly his spousepartner, either male or
female. The child may be conceived via home adifinsemination using
fresh or frozen sperm or impregnated via 1Ul (intterine insemination), or

ICI (inter-cervical insemination) which is perforohat a fertility clinic”.

Para.7. In “gestational surrogacy” (also known as the Hastethod) the
surrogate becomes pregnant via embryo transfer witthild of which she is
not the biological mother. She may have made aangement to relinquish it
to the biological mother or father to raise, or #doparent who is themselves
unrelated to the child (e.g. because the child weasceived using egg
donation, germ donation or is the result of a deasaembryo). The surrogate

mother5 may be called the gestational carrier”.
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Para.8. “Altruistic surrogacy” is a situation where the surgate receives no
financial reward for her pregnancy or the relingament of her child
(although usually al expenses related to the preggaand birth are paid by
the intended parent such as medical expenses, migtelothing and other

related expenses)”.

Para.9."Commercial surrogacy is a form of surrogacy in whia gestational

carrier is paid to carry a child to maturity in hevomb and is usually resorted
to by well off infertile couples who can afford st involved or people who
save and borrow in order to complete their dreambefng parents. This
medical procedure is legal in several countrieduding in India where due to
excellent medical infrastructure, high internatibndemand and ready
availability of poor surrogates it is reaching instey proportions. Commercial
surrogacy is sometimes referred to by the emotipridlarged and potentially

offensive terms “wombs for rent”, “outsourced pregries” or “baby farms”.

Para.10. Intended parents may arrange a surrogate pregndoegause a
woman who intends to parent is infertile in suclway that she cannot carry a
pregnancy to term. Examples include a woman whohiagisa hysterectomy,
has a uterine malformation, has had recurrent paagey loss or has a health
condition that makes it dangerous for her to begpent. A female intending

parent may also be fertile and healthy, but unngllito undergo pregnancy”.

Para.11 “Alternatively, the intended parent may be a $ngale or a male

homosexual couple”.
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From the above observation, it is apparent thamfoercial surrogacy’ is a
medical practice which is considered to be legdhthia due to the factors mentioned
in Para.9 of this judgment. However, the fact le¢éhind that there is no statutory
codified law governing commercial surrogacy andeothrrangements of a similar

nature.
6.2.2. Jan Balaz v. Anand Municipality®

This is another famous case regarding citizenshégal parentage and
custody of the surrogate children born through cemal surrogacy arrangement.
In this case, a German couple had entered into mnmmrcial surrogacy
arrangement in India with an Indian surrogate toycand gave birth to child by
using sperm of the intended father, Jan Balaz ardfom Indian donor. Finally,
the surrogate mother gave birth to twin baby boickhNlas and Leonard in 2008 at
Anand, Gujarat. Accordingly, the twin registeredchgdren of the intended father
and the surrogate mother. The couple then faceditfieulty when they sought to
return Germany with the twin as Germany’s state tb&s not accepted surrogacy
as a means to paternity and therefore refused trdawisas to the babies. On the
other hand, the Govt. of India also refused to gcitizenship to them as they were

surrogate children.

Thereafter, Jan Balaz approached to the Gujarat Bigurt. In this case the
Gujarat High Court stated that the surrogate chitdrould be considered as Indian

because the surrogate mother was an Indian natiamal so on, the surrogate

8 2009 0 Supreme (Guj) 609, 2010 0 AR (Guj) 21
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children are also entitled to Indian passport. Thgarat High Court stated that a
lot of legal, moral and ethical issues arise outha surrogacy arrangement, but
which have no precedent in the country. Howevethia case, the crucial point to
discuss and observe is the rights of two innocemtogate babies, amongst the
issues related to the rights of biological parestsrogate mother, or the donor of

the ova. In relation to these the Gujarat High Coaised various issues such as,

a. Is the ova donor is the real mother or the gestationother?
b. Can we brand them as legal orphans or statelesed¥ab

c. Can we brand them as illegitimate babies?

Afterwards, the verdict of the Gujarat High Cowas challenged by the
Union Government and refusing to award citizengbiphe babies on the view that
they were surrogate children and preferred an dgpefare the Supreme Court of
India® Then, the judgment of the Gujarat High Court wesysd by the Hon'ble
SC of India and the Hon’ble court devised a uniguaey to facilitate the onward
movement of the surrogate children to Germany. &loge the Hon’ble Supreme
Court directed the Central Adoption Resources Aggi@ARA) to grant as a one-
time remedy the plea of the German couple for adapof the twin as a special
case. After that, the German couple went through ititer-country adoption
process and finally Germany authorities agreed ravide the necessary travel
document to the babies. But the appeal in this eas#ll pending in the Hon’ble

Supreme Court of India. Few important issues raiadtis case are:

° Union of India & another v. Jan Balaz and othe®vil Appeal No. 8714 of 2010, Supreme Court
of India, 2015 0 Supreme (SC) 1182, 2015 4 RCR (Civ)881, 2RGR (Cri) 807
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Whether in commercial surrogacy the surrogate nraghéhe only
mother of surrogate child? The petitioner raises tbsue in view
of pain and suffering of the mother undergoes ioemrmonths and
the risk along with all psychological and emotiopabblems.
Whether a lady donates her egg in connection wittommercial
surrogacy, can she is said to be the mother?

Whether both “surrogate mother” and “genetic mdth@rho has
donated the egg) can both be said to be moth&edurrogate child?
Whether commercial surrogacy involved sale of é&ddhiview of the
fact that surrogate mother relinquishes her pareigtat for money?
Whether commercial surrogacy amounts to renting \wbmb?
Whether commercial surrogacy is immoral and is gppoto public
policy and therefore void Under Section 23 of tlentact Act?
Whether commercial surrogacy as practiced in Irmiiaounts to
economic and psychological exploitation of surregabther?
Whether commercial surrogacy is conflicting withe tignity of
Indian womanhood and in this way it violated Agi&1?

Whether commercial surrogacy involves traffickimghuman beings
as it involves sale of a surrogate child, relingment of the
surrogate’s parental rights for money and involkerg of womb thus
violating Article 23 of the Constitution?

Whether commercial surrogacy should be prohibited?
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K. Whether import of human embryo amounts to comnuatiton of
human life and thus violates Article 217?
Whether human rights of a surrogate child born @iutommercial
surrogate are violated and as such child would psgehological and
emotional problems?
m. Legal system does not seem to have answer thevintjoquestions:
a) What happens if surrogate dies during child birth?
b) What can surrogate do if commissioning couple eefiostake child on
the ground that it is abnormal of physical/ mentallenged?
c) Case when surrogate refuses to hand over chid.
d) Remuneration of surrogate.
e) Who will bear the medical bills if surrogate faill®
f) What happens to unused eggs or embryos and whavisge their
fate?

g) Should surrogacy arrangements be disclosed to,¢hdd, when?
6.2.3. Jayashree Wad v. Union of I ndia®

The petitioner of this case Jayashree Wad, ipracticing lawyer of
Supreme Court of India, has filed a public intergsgation (PIL) seeking ban on
commercial surrogacy. Under Article 32 of the Camsibn of India the writ was

filed to issue a writ in the nature of writ/diremtis/mandamus to declare that:

10 W.P(C) No. 95/2015, pending before the Supreme Court @& bt the Hon’ble SC connected it
with Union of India & another v. Jan Balaz and otherwil appeal no. 8714 of 2010.
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“(i) The commercial surrogacy contracts are oppdsepublic policy, unethical
and violative of Indian womanhood under Article 2 the Constitution of

India as amounting exploitation of the surrogatenaa.

(if) To prohibit all the doctors, hospitals and ethinstitutions from aiding and

assisting in commercial surrogacy.
(iii) To prohibit entry of foreigners for surrogacy

(iv) The Notification No. 52 (RE-2013)/2009-2014teld 02.12.2013 issued by
the Ministry of Commerce and Industry under secttonf the foreign Trade
(Development & Regulation) Act 1992 regarding thgport of human embryo
is void andultra viresunder the said Act, 1992 as the import of humabrym

amounts the human trafficking because human emisrymt the goods, but a

human being in miniature form”.

A bench of Justice Ranjan Gogoi and NV Ramana tssnetices to
ministries of home affairs, law and justice, heatid family welfare, commerce
and external affairs as well as ICMR, MCI and askesh to respond to the Pt.
On 14" October 2015, the same bench of Justices has reeaned the prohibition
on commercial surrogacy and import on human embry®sd the Hon'ble
Supreme Court has issued notice to the Union Ganem for filing responses on
it also has framed 14 issues those are almostaimiith the issues made Wnion

of India & another v. Jan Balaz and othelhe issues are:

™ Times of India, New Delhi, “SC notice to govt on Pleeking ban on commercial surrogacy”,
Dhananjay Mahapatra, TNN, Feb 26, 2015, available at:Hitpgmesofindia.com>india.
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. Whether in commercial surrogacy the surrogate moikethe only
mother of surrogate child?

. Whether a lady donates her egg in connection wittcoanmercial
surrogacy, can she is said to be the mother?

. Whether both “surrogate mother” and “genetic mdttfjetho has donated
the egg) can both be said to be mother of the gateochild?

. Whether commercial surrogacy involved sale of ddcim view of the fact
that surrogate mother relinquishes her parentht fay money?

. Whether commercial surrogacy amounts to renting wbmb?

Whether commercial surrogacy is immoral and is gpplato public policy
and therefore void Under Section 23 of the Contpat®

. Whether commercial surrogacy as practiced in ldmounts to economic
and psychological exploitation of surrogate mother?

. Whether commercial surrogacy is inconsistent wité ¢dignity of Indian
womanhood and therefore violated of Article 21ef Constitution?
Whether commercial surrogacy involves traffickimgjhuman beings as it
involves sale of a surrogate child, relinquishmeftthe surrogate’s
parental rights for money and involves rent of wattmles violating Article
23 of the Constitution?

Whether commercial surrogacy should be prohibited?

. Whether import of human embryo amounts to commzatittn of human
life and thus violates Article 21? Whether the ficdition dated 2.12.2013

of the Govt. of India issued under S.5 of the FgmeTrade (Development
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& Regulation) Act is violative of Articles 21 an@® 2f the Constitution of
India?

[. Whether human rights of a surrogate child born otitcommercial
surrogacy are violated and as such child would fasgchological and
emotional problems?

m. Legal system does not seem to have answer theviotjoquestions:

h) What happens if surrogate dies during child birth?

i) What can surrogate do if commissioning couple eefiostake child on
the ground that it is abnormal of physical/ mentallenged?

j) Case when surrogate refuses to hand over chid.

k) Remuneration of surrogate.

l) Who will bear the medical bills if surrogate falll®

m) What happens to unused eggs or embryos and whovigse their
fate?

n. Should surrogacy arrangements be disclosed to,¢h#d, when?

Consequently, the Govt. of India has submitteddaffit on 4" November
2015 published the notification regarding the cossitin of surrogacy in Indig.
Subsequently, the Hon’ble Supreme Court has paasedrder on ¥ December
2015, for prohibition of commercial surrogacy ahe import of human embryo in
India. It has also barred the entry of all foreigationals from entering into

surrogacy arrangement in India.

2 Circular issued by the Department of Health ReseawWH&FW, Government of India on ™4
November, 2015, regarding Commissioning of Surrogacyfuntbns 2015
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The study derived from all of those famous cases surrogacy contracts
are made enforceable only on the ground of besteast of the child. Irrespective
of jurisdiction to determine the conflict of parbobd, custody and nationality, the
welfare of the child is the paramount consideratminthe courts. One more
important thing which is realized during the studymade that though approach
towards enforceability of surrogacy contract isfeliént from one to another but
the court may requires to pass such order whialegsiired for the welfare of the

child.

Apart from all those stated day by day some otlenmex problems are
also come in to existence such as posthusomousodegtion, which was
questioned on rule against perpetuities and thelgeoctogenariart® Retrieval,
storage, and the usage of gametes after death sms#icant legal, medical and
ethical issues because through ART, one can haNgreh at any age, including
after they pass awdy.Besides these some other issues that cropped apeviat
on the human side of things surrogacy cases rarsdoynd psychological

implications, the relationship between consent iafisrmed consent, etC.

3 Supra note 1, p. 46
4 bid.
1% |bid.



