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CHAPTER - IV
SURROGACY — TYPES AND TECHNIQUES

Infertility is a source of social and psychologisaiffering for both men and
women, which can place great pressure on the aaktiip within the couple. It is a
signal of the disappointment of the body. It aféeatross the gender but the social
burden of infertility tends to be greater among weamit brings logic of unsuccessful
personhood among women. To get rid of the problémfertility, people need help
of Assisted Reproductive Technology (ART). ART rsféo all technology where
gametes are manipulated outside the body. Repriodutetchnologies have split the
process of procreation. It is true that procreai®nhe place of social control and
work out of power by family structures as well &® tstate through biomedical

institutions.

The history of the remarkable development of tethgy in the field of
medicine has been mainly seen in the latter hathef2(’ century. Firstly, by the
advent of contraceptive technologies, it made Vikel have sex without procreation.
Thereafter, medical research has made possible teargethrough which within
laboratory a woman could conceive a child withoexwusl intercourse. And at the
same time, it has dense our perceptive of the ioslship between women and

reproduction.
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Surrogacy is a variant of ART. It is a form of thparty reproduction in which
woman agrees to create and/or maintain a pregnfomcgnother person or couple,
typically for monetary considerationThe concept of Surrogate Motherhood is a
fortunate and revolutionary source of hope forriie couples. Out of all methods of
ART, surrogacy is considered as most efficient métto overcome infertility by the
infertile couples, single parent, gay and lesbiarspns and to procreate a genetically
linked child. Intended parents may seek a surrogagrgement when pregnancy is
medically also become impossible, pregnancy risksent an unacceptable danger to
the mother’s health, to avoid manifestation of aajie abnormality, or is a same-sex

couple’s preferred method of procreat?on.
According to Rule 1.2.33 of the ICMR, Guideline©30

“Surrogacy is an arrangement in which a woman agrée carry a pregnancy
that is genetically unrelated to her and her hushamith the intention to carry it to term

and hand over the child to the genetic parentsvioom she is acting as surrogate”.

Again according to Section 2(t) of the ART BIilQ@B, section 2(aa) of the ART

Bill 2010 and Section 2(zq) of the Surrogacy (Ragjah) Bill, 2014,

“Surrogacy is an agreement in which a woman agteea pregnancy, achieved
through assisted reproductive technology, in wiieither of the gametes belong to her or
her husband, with the intention to carry it forrtreand hand over the child to the person

or persons for whom she is acting as a surrogate”.

! Dr. S.Bhat & S. R. Sastry, “Legal and Policy Challesiwp Surrogacy in India” in B.S. Bhat (ed),

Reflections on Medical Law and Ethics in Indiastern Law House 81 (2016)

2 Available at: www.dolphnsix.com/news/India-prpose-comuiad-surrogacy-ending-lucrative



126

This agreement only refers to the gestational fofrthe surrogacy, where the
surrogate mother is not biologically related to ¢héd, she only provides her womb in

rents. But under Section 2(zd) of the Surrogacy(R&ill 2020,

“Surrogacy means a practice whereby one woman baadsgives birth to a child
for an intending couple with the intention of hanglover such child to the intending

couple after the birth”.

Surrogacy Agreement is a contract between the Ipemeiling assisted
reproductive technology and the surrogate mdtfiéere are mainly two parties, one who
wishes to beget a child with the help of surrogaie bring up the child after his or her birth,
known as Commissioning Parents or Intended Par&nts.other party is a woman, who
agrees to conceive and carry child to the full tand relinquish the parental rights over the
child after birth, known as Surrogate Mother. Astpe definition provided in Section 2(g)

of the ART (Reg.) Bill, 2010,

“Commissioning Parents/couples/individuals meansrepts, couples or individual
respectively, who approach an ART Clinics or ARmkb@ar providing a service that the

ART Clinic or the ART bank authorized to provide”.
But under section 2(h) of the ART (Reg.) Bill, 2014

“Commissioning Couple means an infertile marriedugle, who approach an assisted
reproductive technology clinic or assisted reprdogc technology bank for obtaining

service’s that the ART Clinic or ART bank authatizeprovide”.

3 Section 2(v) of the Assisted Reproductive TechnologyReion) Bill, 2008, Section 2(cc) of the

Assisted Reproductive Technology (Regulation) Bill, 2010 ancti@e 2(g) of the Surrogacy
(Regulation) Bill, 2014
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And Section 2(u) of the ART (Reg.) Bill, 2008, c8en 2(bb) of the ART

(Reg.) Bill, 2010

“Surrogate Mother means a woman who is citizemdfd and is resident of India,
who agrees to have an embryo generated from thenspieman, who is not her husband
and oocyte of another women implanted in her toyctve pregnancy to viability and

deliver the child to the couple/ individual thaidhasked for surrogacy.
But section 2(zr) of the ART (Reg.) Bill, 2014

“Surrogate Mother means a woman who is citizemdfd and is resident of India,
who agrees to have an embryo generated from thienspleran, who is not her husband
and oocyte of another women implanted in her toyctite pregnancy to viability and

deliver the child to the couple individual that hesked for surrogacy.
And According to section 2(zg) of the of the Suarog(Reg.) Bill 2020,

“Surrogate mother means a woman who agrees to &eduild (who is genetically
related to the intending couple or intending womdhjough surrogacy from the
implementation of embryo in her wombs and fultie conditions provided under the
section 4 (iii)(b)".

4.1. Types of Surrogacy

Surrogacy is a viable solution to fulfill the des of parenthood. But,

considering the complexities arises from it nowb&comes a genuine and ethical

challenge. So the way of arrangement of surrogai@ymost important matter which to

be discussed to know about suitability and conver@eof the parties involved in the
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surrogacy arrangement. The arrangement for suryolgased on mainly two factors,

one is genetic contribution and another is moneatantribution.

Broadly, considering the monetary contribution ilveal in the surrogacy
arrangement, surrogacy arrangements are dividedvrt types — Altruistic Surrogacy

and Commercial Surrogacy.

4.1.1. Altruistic Surrogacy or Non Commercial Surragacy

Altruistic Surrogacy or Non Commercial Surrogacyfere to surrogacy
arrangements in which the surrogate mother is aat pny financial benefit and is
motivated by the humanitarian desire to help anotbéave a child of their own. It
deals only with affection and care as consideratiois a condition of surrogacy
arrangements, where the surrogate would not res@img monetary compensation for
her service or for the delivery of the child to tl®mmissioning parent(s).
Nevertheless, it is the fact that all other costated to the surrogacy service and birth
of the surrogate child are to be paid by the intehgarents. The arrangement of
altruistic surrogacy is generally seen when sutexjare close relatives or friends to

the parents.
Section 2(b) of the Surrogacy (Reg.) Bill, 2020 \pdes,

“altruistic surrogacy means the surrogacy in whiob charges, expenses,
fees, remuneration or monetary incentives of whetavature, except medical
expenses incurred on surrogate mother and the arse coverage for the
surrogate mother, are given to the surrogate motberher dependents or her

representative”.
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4.1.2. Commercial Surrogacy

Commercial Surrogacy is a form of surrogacy in whgurrogate mother is
compensated for her services (to carry a child aunity in her womb to a full term)
beyond reimbursement of medical expenses. It rdfersurrogacy arrangements in
which include payment of money or other benefitmglwith medical expenditure to
surrogate mother. It is usually resorted to by wéilinfertile couples who can afford
the cost involved in order to complete their dreafrbeing parents. This type of
surrogacy is legal in various countries includingdia. However, the proposed
Surrogacy (Reg.) Bill, 2020 seeks to ban commeastialogacy in India. Commercial
Surrogacy is sometimes emotionally charged by pistign offensive terms ‘wombs

for rent’, ‘outsourced pregnancies’ or ‘baby farths’
Section 2(f) of the Surrogacy (Reg.) Bill, 2020 ydes,

“commercial surrogacy means commercialization of@yacy services or
procedures or its component services or procedimeliding selling or buying of
human embryo or trading in the sale or purchasénawian embryo or gametes or
selling or buying or trading the services of surabg motherhood by way of giving
payment, reward, benefit, fees, remuneration or eteny incentive in cash or
kind, to the surrogate mother, except the mediggleases incurred on surrogate

mother and the insurance coverage for the surrogabd¢her”.

4 Baby Manji Yamada v Union of Ind&lR 2009 SC 84; (2008)13 SCC 518.
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On the basis of involvement of genetic materiatteate embryo, surrogacy
may be again divided into two types — Traditionalrrggacy and Gestational

Surrogacy.
4.1.3. Traditional Surrogacy

Traditional surrogacy is a surrogacy arrangemenereter the surrogate
mother, herself contribute genetic material to sgrogate child. In this type of
surrogacy the eggs of surrogate mother and thenspéthe commissioning husband
are used in conception of the child, and therebkingaher the genetic and biological
mother of the child. This type of surrogacy is alsmown as Straight or Partial
Surrogacy. In this type arrangement, the child rbayconceived via sexual inter-
course, artificial insemination using fresh or #ozsperm or impregnated via
intrauterine insemination, of the intended fathar arder to become pregnant.
Therefore, such child is genetically identical witte husband of the commissioning
couple only, not with the wife. And after the birwh the child, the surrogate mother

will relinquish all her parental rights and deligdrthe child to the intended parents.

Traditional surrogacy is a financially affordableption as compared to
gestational surrogacy which involves the use ofvimmo fertilization process.
Presently, traditional surrogacy is not in practidee to severe legal and emotional

complexities.

® Ghena Vaishnavi and Navneet Takk&yrrogacy: Medico-Legal Issue30 (Jaypee Brothers
Medical Publishers, New Delhi$"Ed. 2015).
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4.1.3. Gestational Surrogacy

In Gestational Surrogacy, the child is not bioladji related to the surrogate
mother, who is often referred as a gestationalarailt is referred by couple who wish
for a biological relationship to their child. Herdne embryo is created via in vitro
fertilization (IVF), using the eggs and sperm aof thtended parents or donors, and is
then transferred to the surrogate, who has assé¢otedt as a surrogate. It is also
known as Total Surrogacy or Full Surrogacy. In thisrogacy, fertilized embryo of
the intended parents is implanted into a woman btidg the most common type of
surrogacy today. In most cases, at least one iatepdrent is genetically related to the
child. In this type of surrogacy, embryo will beeated from the egg and sperm of the
intended parents or from a donated egg and spetmeahtended father or from the
egg of the intended mother and donor sperm or fusng donor egg and donor

sperm, after that, the embryo will be transfer@the surrogate.

Gestational surrogacy has given a new life to cesiphho are recessive
carriers of various genetic diseases like cysbmBis, sickle cell anemia, thalassemia,
tay-sachs disease, various mitochondrial diseaserious genetic disorders, diseased
gene is manifested in a recessive form: when tveessive carriers of a particular
genetic disorder carry out a pregnancy, the chamdethe child getting genetic
disorder increasésTo protect a child from various life- threateniregessive genetic
disorders, and to deliver a disease free babyinteaded couple can go for gestational

surrogacy.

® S. Kaur, “Surrogacy: The Need, Usage, Misuse, and the iRactification Step — The Proposed

Surrogacy Bill 2016” 1 CTDT 47 (2017)
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4.2. Techniques and Practices for Surrogacy

Earlier, to coupe out with the problem of childiesss, the natural surrogacy
was the only means of helping to some infertile warto have children. But after the
advancement in the field of medical science antinelogy in human reproduction,
gradually the place of natural surrogacy was regaday various methods of assisted

reproductive technology.

To During the visit and interaction of the researdio understand the scientific
aspects of ART in Assam, it was found that theitugt of Human Reproduction,
Bharalumukh, Guwahati is the pioneer, where irfgrtireatment has been practicing
since 1980, followed by the Pratiksha Hospital, Bor, Hengerabari, Guwahati since

2006 and by the Dispur Polyclinic IVF Centre, Disgince 2011.

Dr. Deepak Goenka, Director of the Institute of HunmReproduction, said,
“Though at the beginning, cases were lesser andtall@ck of development in the
field medical science and technology, the medieaspnnel and hospitals were unable
to help the patients came for treatment. But with passes of times gradually the
numbers of cases are increasing day by day; pigsérg Institute of Human

Reproduction is treating approximately 100 patig@ismonth.”

ART does not include where only spermatozoa arenipudated like
intrauterine insemination (IUI). Artificial insemations (Al), in vitro fertilization
(IVF) of surrogate mother are most common, useifid popular methods adopted by

infertile couples for having children through s@agy. An artificial insemination is
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more socially acceptable than natural surrogddyn IVF technique, the egg of
infertile women and the sperm of husband are ieetll in vitro i.e. in a petri dish.
After that the embryo is generated with the helphef IVF technique and the embryo
transferred (ET) into the womb of the surrogatetlraoto have their genetic children.

But there is an ever increasing list of variouscerdures, such s

e Gamete intrfallopian transfer (GIFT)

e Pronucleate or Zygote intra-fallopian transfer (ARQ@IFT)
e Intracytoplasmic sperm injection (ICSI)

¢ Round nuclei injection (ROSNI) or spermatid injeati

e Assisted hatching

During the visit and interaction of the researchath Dr. Deepak Goenka,
Director, the Institute of Human Reproduction, ltasne to know that Intra-uterine
inseminations (IUl), Oocyte Donation (OD), Frozemliztyo Transfer (FET), Pre-
implementation Genetic Diagnosis (PGD), Pre-impletaton Genetic Screening

(PGS) and Oocyte Cryopreservation are practiciegethn.

During interaction, in Pratiksha Hospital, Dr. Ardpeka, Deputy Medical
Superintendent stated that IVF, ICSI and [UI, Tagtr Epididymal Sperm Aspiration
(TESA), Hystero Salpingo Graphy (HSG), Saline Sddgsterography (SSHG),
Assisted Laser Hatching of Embryo, Hysteroscopy gbastic and Operative,

Operative and Diagnostic Laparoscopy, Cryopresemvat of Gametes,

" Supra note 5, p.33

8 Dr. MR Begum, “Assisted Reproductive Technology: Techesgand Limitations” available at
http://www.researchgate.net/publication/270114969 (accesséddlp 16, 2018)
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Cryopreservation of Embryos, Cryopreservation ofSRAEspecimen, Percutaneous
Epididymal Sperm Aspiration (PESA) and Fertilityepervation for Oncological

conditions/social reasons are practicing thereon.

In Dispur Polyclinic IVF Center, Dr. Kankan Sarmaglinical Psychologist
acknowledged that along with those Testicular Ejyidial Sperm Extraction (TESE)
and Physiological Intra-Cytoplasmic Sperm Inject{®hCSI) are also being practiced
there. He also said that among all these procedurest commonly practiced

procedures are IVF, ET and ICSI.

At the very outset, in any surrogacy process, ih& &tep is to carefully
consider whether the surrogacy is right for thespe(s) seeking it. As becoming
surrogate or a parent through surrogacy can begadod emotional journey, and most
importantly it is a big commitment for both the s clubbed with various

complexities.

For prospective surrogate, becoming a surrogat¢hen is a life-changing
decision that can be extremely fulfilling with nuroes challenges. As she requires to
commit to another couple/individual for a long tinteat may be 1(one) year or more
to undergo medical and psychological evaluatiors@oncedures. And the same way,
for the prospective Intended Parents, there areymaasons to consider to growing
his/her/their family through surrogacy as varioigks are associated with it. For
gestational commercial surrogacy, they have reduifimancial and emotional

investment to ensure that they have the resourgsesommit to surrogacy and
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parenthood. To get a child through Al or IVF suaog, have to observe following

procedures —
4.2.1. Counselling for Surrogacy

Counseling to both surrogate and intended parernke first step before starting
the journey of surrogacy. It is very important toolw and gather knowledge about the
challenges they will face while going through tmegess of surrogacy. Counseling is an
imperative component of health checkup care amdight to be take place previous to
treatment begins. Preconception counseling mainynposed of psychological
counseling, education, assessment, and supportdualdied fertility counselor to the
prospective surrogate mother and intended pardmélitionally Fertility counselors
separately meet with the intended parents andutiegate mother and finally with the
both in a group session. In order to minimize tegative outcome for both the parties,

fertility counselors give important and caring dtirens, instructions to them.

The prospective intended parents required to kti@atechniques by which a
surrogate mother can achieve a pregnancy. Theofdke treatment, the chances of
success of treatment, the chances of multiple pmegas, the possibility that the child
may be born with an abnormality or defect, are meguto be discussed with the
couple, the medical personal, the legal advisortardsurrogate mothéihe goal of
the preconception counselling is helpful for therrsgate mother to simplify
uncertainty, confusion and emotional tenses inwli® surrogacy arrangements.

Because her understanding about the entire prockssirrogacy and terms and

°® Supra note 5, p.33
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conditions is very important to provide her infoneonsent, which will mentally
prepare her to relinquish the child after birth.eTmedical risks associated with
pregnancy, the possibility of caesarean sectiomgpsration of family members and a
sense of bereavement when she gives away the bahg intended parents are some
of the important issues which need to be counsedethe surrogate mothéf.A
potential surrogate mother must carefully consiaerlikely emotional reactions to the
developing to the developing child if the pregnansysuccessful. The process of
counselling is also essential if the treatmentsfadls it may have deep effect on the

surrogate mother and the intended parents in v@aspects.

Besides these while the researcher visited atetaicted with Dr. Deepak
Goenka, Director of the Institute of Human Reprdotug Guwahati, he stated that the
main responsibilities of the clinics conductingregiacy are to look after the matter of
financial arrangements between surrogate mothertlaadommissioning parents as
mostly of surrogate mother are coming from pooige@conomic background, in case
of commercial surrogacy and to ensure the volumégs on humanitarian ground, in

case of altruistic surrogacy.

Dr. Kankan Sarmah, Clinical Psychologist, Disgrolyclinic IVF Centre,
Ganeshguri, Guwabhati stated that first of allsitnecessary to consider social risks
associated with parties concerned in surrogacy amssidering the emotional and
mental status of surrogate mother as well as gewetiple, it necessary to provide

counseling for both the parties. And he too saad &#hong with counseling of surrogate

10 4.
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mother and husband as well as genetic couplegcslimas also to deals with medical
check-up of surrogate mother, periodical followelying entire pregnancy period and
direction for good lifestyle during the pregnanaripd to be followed by surrogate

mother.
Section 46(6) of the ART (Reg.) Bill, 2014 provides

“The ART Clinics shall provide professional coumsglto the commissioning
couple about all implications and chances of suscafsthe ART procedures in the
clinic in India and internationally, and shall alsaforming commissioning couple of
the advantages, disadvantages and cost of the gues, their medical side effects,
risks including the risk of multiple pregnancy, fissibility of adoption, and any such
other information which may help the commissionaayple arrive at a informed

decision that would be most likely to be the barstife commission couple”.

And the Surrogacy (Reg.) Bill, 2020 also provifl@smandatory condition of
written informed consent of the surrogate in thegleage she understaridsHowever,
if the couple decided to avail the surrogacy sentitereafter, the medical test for

various diseases of the surrogate and commissi@oingle is compulsory.
4.2.2. Medical test for Various Diseases

After completion of counselling both the prospeetintended parent(s) and the
prospective surrogate, are required to be medieaimined for various diseases like

diabetes, hepatitis B, hepatitis C, HIV/AIDS, polgtic ovarian syndrome (PCQOS),

11 Section 6
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endometriosis, preeclampsia, thyroid and for dleottommunicable diseases. When a
couple places their hopes of becoming biologicaepis upon a surrogate, they will
invest a great deal of time, money and emotionsd Aance it is the duty of the
surrogate to give them their best chance at haaibglogical child. So, a woman to
become a surrogate, along with physical screensm lzas to undergo psychological
screening. In addition to these a surrogate matley has to abstain from alcohol,

drugs and smoking during pregnancy to give a healtiid.

The Assisted Reproductive Technologies (ReguiatiBill, 2014 provides
conducting for medical test of various diseaseshef infertile couples, surrogate

women and gamete donors to avoid health risksrtogate and surrogate childré&n.
4.2.3. Surrogacy Arrangement

This is a very significant stage in the procedufeswrrogacy. After, all the
parties concerned, knowing about the intention/funental terms of surrogacy
procedure and conducting medical test for variogeates, decide to move forward
together for surrogacy arrangement. Since in Intli@re is no binding law no
surrogacy, the parties are legally bound only byragacy agreement. And to
determine the legal enforceability of surrogacyeagnent in India, the Indian Contract

Act 18723 is being applied.

12 Section 46(1)

¥ gection 10 enumerates certain points that are essdotialalid contracts like free consent,
competency of the parties, lawful consideration and lawfidatbSection 23 provides details of the
lawful consideration and object in an agreement.
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Surrogacy is a form of agreement between three orenparties which
involves the intended parents, the surrogate, thmete donor and the hospital
concerned. The surrogacy arrangement is a very leangmd sensitive agreement as
there are more than one parent(s) involved. It igessthat the surrogate agrees to
relinquish all parental rights after delivering tlobild for a payment or other
consideration. The infringement of any term of ¥iaéid contract leads to the contract
being null and void? If the court found that the agreement betweenptiréies to be
fraudulent or immoral or oppose to any public pplar where the consideration or
object is not lawful or it contravenes the provisiaf any law in force, such agreement
are void. However in relation to surrogacy in Indias a great matter of concern that
surrogacy agreement is not considered as immoratjoes not contravene any
provisions of law as yet there is no specific lawd @onsidered as a noble profession

in contrast to prostitution; even though, whererogiscussion on sex is a taboo.

The Assisted Reproductive Technologies (RegulatBil) 2014 states that
surrogacy arrangement means an agreement betweercotihmissioning couple
availing of the assisted reproductive technology #ire surrogate mothétin case of
international surrogacy arrangements, the inteqdednts have to make sure that the
surrogacy agreement is enforceable in their cousisy. These agreements are much
more complex as it has an impact over the natignali the surrogate child. The

proposed Surrogacy (Regulation) Bill, 2020 proviftlaspossession of ‘Certificate of

14 Supra note 5, p.125
15 Section 2(zs)
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Essentiality’ of the intending couple and the ‘@aate of Eligibility’ of the surrogate

to avail the services of surrogatyy.
4.2.4. Artificial Insemination

Conception by Artificial insemination has been piced for long time; it was
used mainly by married couples where the husbans mtertile!’ In traditional
surrogacy, the woman carrying the fetus also sapphe egg to create the pregnancy
and often results from Artificial insemination (Al)sing a known sperm donor or
unknown sperm donor. In Al, semen preparation efrtiale partner of the intended
parents or the donor is done. By the help of theshmd, only the male partner can be
genetically related to the child but the female egenmaterial is of the surrogate
mother. It is a simple and low cost procedure,which it is an acceptable option for
surrogacy even in the era of advanced technolog. prepared semen is utilized for
intrauterine insemination (IU1) of the surrogateth® for achieving a pregnant¥in
Al, couples are assured of complete confidentiallyl screening of donor semen is
done for sexually transmitted infections. The sgate mother usually undergoes
ovulation stimulation and when the leading follicée> 18mm on ultrasound, human
chronic gonadotropin (hCG) injection is administerfer follicle rupture®® IUI is

usually performed after 34-46 hours of adminisgrihnCG injection or on

6 Section 4(b)

1 JH Davis and DW Brown, Attificial Insemination B Donor(AID) And The Use Of Surrega
Mothers: Social And Psychological Impactl41(1) WJM 127 (1984), available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1021691/ gssed on August9, 2018)

Supra note 5, p.34

¥ pid.

18
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documenting follicle raptur®. The Al is carried out using aseptic techniques ted
procedure is performed in the dorsal position amel ¢ervix is exposed using a
speculum? The preparation of spermatozoa is then withdrawimgua tuberculin
syringe attached to an IUI catheter and then thigeter is then thread into the uterine

cavity and the semen is injected gertly.
4.2.5. In-Vitro Fertilization (IVF) Surrogacy

IVF surrogacy is a process of combining egg of tjemaother and sperm of
genetic father outside the woman body, insteatliefdone in the laboratory and after
that fertilized egg is implanted in to the body thie host mother i.e. surrogate mother.
Before adopting the method of IVF Surrogacy, theended couple, first have to
decide whether both the parents can become gepatents or will require ovum

donation, sperm donation or both egg and sperm.

During the visit and interaction of the researchgth the Director of the
Institute of Human Reproduction, he stated thgteasICMR'’s Guidelines, the use of
close/distant kin as egg or sperm donor is notwadth so, no clinic shall obtain sperm
or oocyte donated by a relation or known of eitharties seeking ART. For what
authorized donors are available for oocyte donatiod sperms are sourced from

sperms banks registered under ICMR.

20 g,
2 pid.
22 bid.
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IVF surrogacy uses a third party “gestational@gate” to carry the pregnancy
when a patient is unable to carry a baby to terrsdik It is an alternative for couples
or individuals, when some women are medically uaatol carry a child, but still
produce healthy eggs. For some women, this is Isecthey have an inborn problem
with their uterus, or because it has been damagéagury or disease, or removed by a
hysterectomy. Besides these several unexplainedynarey losses, diabetes,

hypertension, cardio-vascular diseases are alsomedor choosing IVF surrogacy.

Gestational or IVF surrogacy has various optiond #re surrogate child may be
related to the legal parents in following four wagiepending on whether the egg or

the sperm, or both, are donatee

I.  Related to both parents (intended mother’s egg fatteer's sperm):
When the intended mother is unable to carry a fegyto full term
and the embryo is created by using her egg anddetifather’'s sperm,
is carried by the surrogate mother. The surroghig lsorn out of this
option is genetically related to the intended ceupl

i. Related to legal mother (intended mother's egg dador sperm):
When the intended mother is unable to carry thgmaecy herself but
she is able to give her egg and the intended fd#iodss viable sperm.
Hence, the mother’s egg and the donor sperm atibzied in vitro and

the embryo is transferred into the womb of thecgate mother.

B d.
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iii. Related to legal father (donor egg and intendeaefa sperm): When
the intended mother is infertile and cannot produiedble eggs, the
donor egg along with intended father’s sperm ar@if=d in vitro.

iv.  Unrelated to the intended parents (donor egg, dsperm): when both
the intended mother and intended father are unablproduce an
embryo from their own egg and sperm. Then by udmgated egg and
donated sperm, an embryo created through IVF. Hild born out of
this option unrelated to legal or intended parents.

4.3. Steps involved in IVF Surrogacy

IVF Surrogacy mainly involves following steps) (Ovarian stimulation; (b)
Preparation of the surrogate; (c) Ovum pickup;AR)T for male factor infertility; (e)
IVF of gametes; (f) Cryopreservation of embryos; Egnbryo transfer into the womb

of surrogate; (h)IVF success and failure; and @nplications of ART treatmentfs.
4.3.1. Ovarian stimulation

It is required for procurement of oocytes frome tienetic mother; usually the
intended mother, sometime an oocyte donor or sateogvill undergo ovarian
stimulation. The goal of this step is to harvestrasy mature eggs as possible from
the woman'’s ovaries with the administration of homa medications. The stimulation
phase involves the injection of medications for48days, to induce the ovaries to
produce many eggs. The medications stimulate twohamones, namely Follicle

Stimulating Hormone (FSH) and Lutenizing Hormon&lLFSH stimulates follicles

24 Supra note 5, p.37
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to develop during the menstrual cycle. FSH injedionaintain higher levels of FSH
in the body and allowing the ovaries to produce anorature eggs. After ovarian
stimulation, just before ovulation, higher levelf estrogen trigger a spike in LH,

which causes ovulation.

4.3.2. Preparation of the surrogate

As IVF surrogate pregnancy is not conceived nadlyy so it is need for
hormone supplementation in order to prepare theusitéSo surrogate is required to
take medications in order to coordinate the meabtrycle with that of the egg donor.
This ensures that the surrogate’s uterus is intiposend equipped to accept the
embryos. By providing two important hormones, agtro and progesterone in the
uterus of the surrogate, prepare her for pregnaibg. combination of these two

hormones maximizes the chances of pregnancy apd teeprevent miscarriage.

4.3.3. Ovum pickup

In this step, the intended mother or oocyte damwdergoes ovum pickup,
which is a minor procedure carried out in the ofjlegaroom with an attached IVF
laboratory. It is usually done under short genarsesthesia and involves follicular

aspiration under the guidance of vaginal ultrasound

4.3.4. ART for male factor infertility

Male infertility refers to male’s inability to atise pregnancy due to
deficiencies in the semen, abnormal sperm produdige to undescended testicles,

blockages that prevent the delivery of sperm, derdefects, issues with ejaculation
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etc. couples with normal semen parameters undéfgouking semen preparation of
male partner but couples with severe male facfertifity cannot be helped with IVF.

Intracytoplasmic sperm injection (ICSI) is a progexito treat such severe infertility.
ICSI is an ART in which a single spermatozoon igcliy injected into the cytoplasm
of the oocyte. It can be performed with ejaculatgmbrmatozoa retrieved from

testicular biopsy.

4.3.4. IVF of gametes

It is done in the laboratory which is attachedtie operating theatre where
ovum pickup is done. The ovum pickup yields follaruaspirates which are examined
for oocytes under a stereo dissecting microscople meated stage. Then the ova are
graded, washed free of blood and transferred tw@imedium in four well plates at
37 C in an incubator. For IVF, oocytes are insemeidawith a concentration of
100,000/ml normal motile sperms. Fertilization @y ane is checked and on day two

grading of embryos is done and are selected forymtbansfer.

4.3.5. Cryopreservation of embryos

It reduces the wastage of valuable surplus ensbiaring the IVF process, if
there has been a failure to achieve conception,stireogate mother can undergo

embryo transfer from cryopreserved surplus embryos.

4.3.6. Embryo transfer into the womb of surrogate

Once the embryos have been selected and prepghsgdare transferred into

uterus of the surrogate. Typically, the embryosteaasferred on the second or third
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day after fertilization, at the four to eight cethges. But nowadays, to maximize the
probability of implantation, some clinicians culite embryos until the blastocyst

stage (five days after fertilization) before trarsihg them to the uterus.

4.3.7. IVF success and failure

Like any other medical treatment, treatment \&F Isurrogacy also has its
success and failure. IVF clinics in the US haveiecess rate of about 75%. Once the
surrogate is pregnant, the success rate for ahgehiitth is as high as 95%. Success

rate is actually varies with many factors like ajsurrogate, quality of embryo etc.

During the visit of the researcher to the Institef Human Reproduction,
Guwahati, the success rate for IVF was recordeditab@ to 60%, in the Pratiksha

Hospital and Dispur Polyclinic IVF Centre it wasoalb 40% to 45%.

4.3.8. Complications of ART treatments

Though, the ART has revolutionized the treatnadrinfertility, however, it is
not free from health risks associated with thettnest. Complications of ART include
both those associated with treatment and thoseciagsd with the outcome and its
need to be discussed with the surrogate motherttamdntended or commissioning
couple before starting the treatment. During thet \of the researcher to the institute
of Human Reproduction, it was recorded that in cgate pregnancy various health
risk are associated such as- Diabetics, High blom@s$sure, Ectopic pregnancy and
multiple risks of Caesarean section. The followiage the major complications

associated with IVF surrogacy-
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a) Complications due to ovarian hyper stimulation sgnte (OHSS): Ovarian
hyper stimulation syndrome (OHSS) is a complicatioh ovulation
induction resulting in enlargement of ovaries aegmtion of fluids leading
to various secondary complications, which normakgolve within two

weeks, but can persist if pregnancy occurs.

During visit and interaction of the researcher with Kankan Sarmah,
Clinical Pschologist of the Dispur Polyclinic IVFe6@tre, and Dr. Arup
Deka, Deputy Medical Superintendent, they have iooefd that the main
health hazard associated with ART is Ovarian Hyenulation, which is
presently, significantly reduced with advent of apyeservation and newer
triggering techniques. It is predominantly causeg Human chrionic
gonadotropin injection used for inducing final oteymaturation and
ovulation. The risk of OHSS could be mild, moderated severe. In the
mild category of OHSS, the clinical symptoms aneally nausea, vomiting,
abdominal discomfort, abdominal distension, andtbarrhea. In the
moderate category of OHSS, features of mild varmty present and in
addition, there is an ultrasound evidence of ascitethe severe category of
OHSS, the additional clinical features are abdomipain, marked

abdominal distension, ascites, dyspnea and a dexcteaine output.

During interaction of the researcher with the Dioe®f the Institute of

Human Reproduction said that though, Ovarian Hygtienulation (OHS)
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was the main hazard associated with ART, howeuer gfacticing Frozen

Embryo Transfer (FET) the rate of OHS is notabhjueed.

b) Risk of multiple pregnancies: Generally, in ART gedure more than one
embryo is placed into the uterus of the surrogabenan for achieving a
high success rate of pregnancy but it may resutbittiple pregnancies. It
creates high risks of health problems. The commounbtes are preterm
labor birth, gestational high blood pressure, destal diabetes, anemia,
birth defects, miscarriage, twin-to-twin transfusi@yndrome, abnormal
amounts of amniotic fluid, cord entanglement, cesma delivery,
postpartum hemorrhage étc.

c) Complications during ovum pickup: The egg collestic a rather safe
medical procedure; however one cannot rule oupttential occurrence of
complications such as e.g. bleeding, abdominal, geglvic pain, infections,
injuries of internal organs, adhesions, anaestlketieplications®

d) Risk of spontaneous abortion: The risk of spontaseabortion in IVF is
increased and is primarily related to their owrk riactors such as age,

infertility and multiple pregnancies.

%5 Ccomplications of Multiple Pregnancy, available at
https://lwww.urmc.rochester.edu/encyclopedia/content.&&pxt2ntTypelD=85&ContentID=P08021
(accessed on December 5, 2018)

%6 Complications after the ovum pick-up procedure, available a
http://lwww.invictaclinics.com/infertility-fag/complicains-after-the-ovum-pick-up-
procedure/(accessed on December 5, 2018)
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e) Risk of ovarian cancer. Ovarian cancer is rare isuta fatal disease,
accounting for 3% of all annual cancer diagnoseswismen?’ The
increasing use of fertility medications for ovutatiis mainly responsible for
ovarian cancer. However, the various latest reparggest that the fertility
drugs are not the reason for ovarian cancer arsl iecommended that
women’s ovaries should be examined before the ulseowulation
medicationg®

f) Risk of ectopic pregnancy: Ectopic pregnancy reswiien a fertilized egg
implants outside of the uterus. And the most comrptate of ectopic
pregnancy is the fallopian tube. In the first tratex, ectopic pregnancy is
the most common cause of pregnancy related deathd@% of maternal
deaths may be due to ectopic pregnancy. Most @gitofs like pelvic
inflammatory disease, intrauterine device, tubalrgsties, sexually
transmitted diseases, infertility are associateth vectopic pregnanc?zg.
Vaginal bleeding and abdominal or pelvic pain dre main symptoms of

ectopic pregnancy.

2T KL Lindsay, D Danielgt.al Use of Fertility Medications and Cancer Risk: A Rewiand Update,
available at https://www.ncbi.nim.nih.gov/pmc/articled®5551049/ (accessed on December 14,
2018)

%8 American Society for Reproductive Medicine (ASRM), Assil Reproductive Technology: A

Guide for Patients, 2015, available at

https://www.asrm.org/uploadedFiles’ASRM_Content/Patient_Reesliact_Sheet_and_Info_Boo

klets/ART.pdf (accessed on December 16, 2018)

Ectopic Pregnancy: Diagnosis, complications and Managemeailable at

https://www.aimu.us/2017/06/25/ectopic-pregnancy-diagnosis-coatighs-and-management/

(accessed on December 14, 2018)
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g) Risk of birth defects, low birth weight: Risk ofrthi defects remains more
common in ART. ART infants had a higher risk oftbidefects compared to
naturally conceived children. Among singleton BItART was associated
with septal heart defects, cleft lip with or withatleft palate, esophageal

atresia and anorectal atredia.

The innovation of ARTs is distinct as important damark in the
development of treatment for infertility in humadRT management helps women
for defeating social disgrace, fear and psycholalgitauma besides, ignoring
burden and health risks. Therefore, it is desirattlat the government and
concerned authorities must locate way to get thetrarcellent out of a technology

while being cautious to confines its mishandling.
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