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CHAPTER - 1ll
RIGHT TO PROCREATION AND RIGHT TO ASSISTED
REPRODUCTIVE TECHNOLOGY-LEGAL PROVISIONS,
POLICIES AND LEGISLATION CONNECTED TO SURROGACY

Children are the most valuable reward of God eodsidered as a blessed
treasure to a family. In Bible, it is stated thatlé children are a heritage from
Lord and the fruit of the womb is his rewdr@hildren are the assets of the nation.
They make the marriage life of a couple more megiminand successful. By
giving birth to a child by a woman establishes andintains her real status in
society. By the nature only women are empoweredxperience such a miracle
and it is a great opportunity given by God to beeopnocreator to carry out his
divine plans. Procreation of a child is the primarglogical function of a marriage
and it is the family ensures the continuity of humrace. Procreation is an inbuilt
element of marriage and this concept is acceptécketsally all over the world and
endorsed by all religionsin Hindu religious philosophy, it explicitly statebout
the importance and want of a child for the parefamily and society. According
to Manu, a man creates himself through his own childrehristian religion has
also given paramount weight to children and consideem as an emblem of God.
It also recognizes the aspiration for an inhereait las a natural and cognitive

desire of individual. And Islamic religion also cdered that children are a gift

! The Bible, Pslam 127:3
2 Dr. G.K. GoswamiAssisted Reproduction and Conflict Rights 68 (Satyam Law International,
New Delhi, 2017)
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and blessing from Allah. Begetting children is stadbe of utmost importance and
fundamental to the existence of community in Isldimis also mentionable that
need of a child is not only demanded by religioesidis but also due to various
other interconnected and mutually dependent facsush as personal, social, and
economic aspects of human life. The developed qunoEhuman rights has also
recognized Right to have children as a fundamdniailan right and incorporated it
as right to procreation and protected under varilmiernational Bills of Rights.
Nevertheless, the fertility is an instinctive bigioal happening and infertility is
considered as annoyance resulting into multipleicseconomic and religious

hardships to persons and family.

To deals with unwanted problem of infertility,ethmedical science and
reproductive technology has come forward to provateassist such childless
couple through various methods of assisted reprbcricechnology (ART). And
surrogacy is one of the most opted methods amon@sAR have a genetically
linked child. Though, the modern human rights doeota recognizes the
significance of children and emphasize on the mtote of the right to procreation
as a basic human rights, there is an urgent neéistmss and justify, whether the
right to procreation includes the right use ART, rexaspecifically surrogacy.
Amongst all methods of ART, surrogacy is the masttooversial one, in relation
to surrogate mother, surrogate children and comiornigsy parents. Regardless the
debate emerging out of it, surrogacy has been hgadicognition everywhere in
the world and brought an incredible change in tfeedf individuals. Additionally,

nobody can deny the significance of a child for anifly unit and for the
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community. It is also important to mention herettbarvices offered by the nations
as well as legal frameworks of surrogacy are neniatal all over the world. In

some countries legal regulations are very strict aurrogacy is banned, in some
countries only altruistic surrogacy is allowed aimd other surrogacy is ever
banned. Although, there are some rules and regulsitibut it is not enough to
protect the interests of parties concerned to gy in national and as well as in

international level.

This chapter seeks to elucidates the recognitibmeed for a child as a
basic human right and its incorporation as righptocreation including right to
use ART at international as well as national lewshd also to discusses the
existing legal frameworks for regulating surrogaicy international as well as

national level.

3.1. Right to Procreation: Meaning and Concept

Procreation means a natural biological proceswibgh women gives birth
to a child. It is essential to the subsistencerof species. It is the most basic and
important functions of the family. Without this eydamily would survive for only
one generation, hence, procreation is vital forisdommprovement. Though, the
term ‘procreation’ and ‘reproduction’ used interolgaably; procreation is the
process by which an organism produces others ofbitdogical kind while
reproduction is the act of reproducing new indidtiubiologically. Procreation

focuses on the conceiving and bearing offspring.
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Etymologically the term ‘Procreation’ derived fronhe French term
‘Procreacion’ and from the Latin term ‘Procreatiwhich means ‘to bring forth
offspring.’ It is the sexual activity of conceivirand bearing biological offspring.
The Webster’s dictionary defines the term ‘proceéais ‘to produce young, beget
offspring.” The Modern Medical Science has coineds a reproductive process by
which a person creates offspring who may or mayh#ite genetic or biological
ties to the intended parents or parehitsis a comprehensive definition covers a
full variety of reproductive activity from normaldiogical sexual reproduction to

the sale of gametes to in-vitro fertilization tamgacy.

According toBlack’s Law Dictionary,procreation’ means the generation of
children, and ‘pregnancy’ means the condition rexsglfrom the fertilized ovum,
that is, the existence of condition beginning a¢ thoment of conception and
terminating with delivery of the child.As per section 3 (65) of the General

Clauses Act, 1897, ‘reproducing’ means ‘produciggia’.

Procreative rights are the rights relating to rejuciion and reproductive
health and include access to sexual and reprodutialth care and autonomy in

sexual and reproductive decision making.

Reproductive health is a component of Reproductights. Reproductive

health is a complete physical, mental and socidlb&gng, not merely the absence

% J. Edwards, Sarah Franklin, et.alechnologies of Procreation: Kinship in the age of Aeslist

Conception (Routledge %' ed., 1999) available at
http://www.routledge.com/books/details/9780415170567/ (accessBdwember 10, 2018)
4 The Black’s Law Dictionary, Sixth Edition (Centennial &, 1891-1991), p. 1179, 1207
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of disease or infirmity, in all matters relating teproductive system and to its
functions and processes. Reproductive wellbeingrinthat individuals can have a
wonderful, safe and protective sexual coexistenu@ that they have the ability
conceive and the opportunity to choose when and hegularly do as such.
Implicit in this last condition are: the rights afen and women to be informed,
have access to safe, effective, affordable and ptabke methods of family
planning including methods for regulation of fatyi] which are not against the
law; and the right of access to appropriate hecdtte services to enable women to
have a safe pregnancy and childbirth and providgles with the best chance of
having a healthy infamtReproductive health care is defined as the cdasi@h of
methods, techniques and services that contributepooductive health and well-
being by preventing and solving reproductive hepltbblems. Reproductive health
care includes care for sexual health, the purpdsehich is the enhancement of
life and personal relations, and not merely coungeland care related to

reproduction and sexually transmitted dise&ses.

The International convention on the protection anomotion of the Rights
and Dignity of persons with Disabilities, 2006 ihves the privilege to
reproductive wellbeing, education and trainih@\rt-14 of Convention of the
American Charter on Human and Peoples Rights onRights of Women in
Africa, 2003 explicitly mentions about women’s reguctive rights as basic

human rights. It incorporates as its nucleus corepts) the right to established a

® d.
¢ Ibid.
" Article 23 (1) (b)
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family, the right to choose, wholeheartedly andcartdable the number and gap of
one’s children; the option to admittance to famdyranging information and
instruction and the privilege to admittance to fgmarranging strategies and

services.

3.2. International Framework on the Right to Procreation and Assisted

Reproductive Technology

Human Rights are imperative to individual’'s existen They are the
fundamental and inalienable rights, preconditionlife as human beings. The
inclusion of human rights law as part of internatiblaw is a relatively recent
development. Number of human rights provided ireiinational law in various
human right documents suggests the existence ditsrigo procreation and

reproductive health.

The Preamble to the Constitution of the WHO stdles, it is one of the
fundamental rights of every human being to enjoy highest attainable standard
of health. The term ‘health’ encompasses within atsbit women’s right to
reproductive health. The right to health carriegngicant importance with
reference to women, more particularly, keeping iewwtheir biological structure

and child bearing capacity.

The United Nation Charter, the Universal Declanatcd Human Rights and
other International agreements provide the framé&wor analyzing reproductive
freedom as international human rights. The agree¢reathenticities the trust in

basic human rights, in the self-respect and valugh® individual, in the identical
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human rights for both men and women and of coumtld&ge and small, and to
promote social progress and better standardsefdifarger freedom and for these
ends to practice tolerance and live together incpeaith one another as good
neighbors, and to employ international machinery the promotion of the

economic and social advancement of all people.
3.2.1. The Universal Declaration of Human Rights],948(3

The United Nations General Assembly has adoptedd®a of human rights
comprising of both civil and political right and @al, economic and cultural
Rights in 1948. It declares that the acknowledgnaérintrinsic dignity and of the
equivalent and undeniable rights of all individuafsthe community is the base of

autonomy, impartiality and harmony in the world.

Article 16(1) of UDHR provides;Men and women of full age, with no
constraint because of race, ethnicity or religioeserve the right to wed and to
establish a family. They are entitled to equal tgyras to marriage, during
marriage and at its dissolution’Thus, it can be inferred that the right to proteea
in persistence of, the right to establish a famdya basic human right, having

universal application.

Article 12 of UDHR guarantees that right to protentand non-obstruction
by others to each individual can be extended torparate the individual’s right to

decide the number and spacing of children. Addélbn the right to information,

8 Herein after referred as UDHR, It was proclaimgdtie UN General Assembly in Paris on 10

December, 1948
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wellbeing and education can also be extended te gafeguard to the rights to
family planning information and services. The rigiot benefit from scientific
achievement can be considered as the repositoryhiouse of modern scientific

technologies for the enjoyment of reproductive tsgh

Further, Article 25 expresses that everybody hasptiivilege to a standard
of living sufficient for the wellbeing and prospgriof himself and his family.
Though, the UDHR said to have no legal force behind has moral force behind

it which inspires states and the people to enfarad observe human.
3.2.2. The European Convention on Human Rights, 9 °

The ECHR is formally known as the Convention for theotection of
Human Rights and Fundamental Freedoms 1950. Artizlef the ECHR provides
for two basic rights: right to marry and right touihd a family. It expressed that
Men and Women of eligible age reserve the rightntarry and to establish a

family, as per the national laws administering &legéivity this right.
3.2.3. The International Covenant on Civil and Patical Rights, 19667

The ICCPR, 1966 is the initial obligatory globalnhan right document.
The preface of ICCPR referenced that the stategsato the pledge have accepted
that the ideal of free individuals enjoying civiln@ political autonomy and

autonomy from terror and desire must be accompdisheconditions are formed

°® Herein after referred as ECHR, It was drafted in 195theyCouncil of Europe and came into force

on 3 September 1953
9 Herein after referred as ICCPR, It was adoptedheyWN General Assembly on16th December,
1966 and came into force from 23th March, 1976
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whereby everybody may benefit from the civil andlifmal rights just as

economic, social and cultural rights.

The Charter of United Nations in support of thereat treaty, the state
parties have consented to advance collective rédpechuman rights and basic
liberties with no sort of qualification, any kind distinction, e.g., colour, sex,
language, religion, political or other belief, piubbr social derivation, property,

birth or different statust

Further Article 23 of ICCPR provides protection fibre right to found a
family. The covenant also provides that no persoailse subjected to illegal or
arbitrary interference into their right to privacy. The treaty additionally
accommodates for right to marry and to establighraily.’® The interpretation to
Article 23 provided by the Human Right Committéeonfirms a positive right to

non-discriminatory access to reproductive technieleg

3.2.4. The International Covenant on Economic, Saa and Cultural Rights,

1966°

The state parties to the ICESCR, 1966 attemptke &teps, exclusively or
through worldwide financial and technological sugpeand teamwork, to the limit

of its existing assets for obtaining gradually thél recognition of the rights

1 Article 2(1) of the ICCPR

2 Article 17 of the ICCPR

13 Article 23 of the ICCPR

1 1t is the Adjudicative Body for the enforcement of PR

Herein after referred as ICESCR, it was adopted ByUN General Assembly on i@ecember,
1966 and come into force off January, 1976

15
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perceived in this covenant. The state parties aeded to ensure that the rights
perceived in this covenant will be practiced withh any unfairness of any manner
as to race, color, sex, language, religion, pdlitior other opinion, national or
social origin, property, birth or different conditis of states of the individual in
guestion. Under Article 12 (1) of the covenant, Mmm States have consented to
perceive the right of utmost achievable norm of bgl and emotional wellbeing
of everybody to the satisfaction. Article 12(2Jewrs the ways to accomplish this
right, specifically in relation to, the right to peductive wellbeing and will
incorporate those mentioned in, Article 12 (2) (#).is the prerequisite for
minimizing the rate of the still-birth and infantomality and for the sound
development of the child. Further, Article 12 (2) @ccommodates the formation
of conditions, which will guarantee to all clinicassistance and clinical
consideration in the case of illness. This coveradditionally confers a right to

obtain benefit from scientific advancement andapplication to everybod%ﬁ

3.2.5. The Convention of Elimination of All Formsof Discrimination against

Women, 1979’

This convention gives stress on particular issdfediscrimination, whereby
distressing women as well as social, politicaligiels and different practices that

lead to discriminations against women.

1% Article 15 of the ICESCR
" Herein after referred as CEDAW, it was adopted in919y the UN General Assembly
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Article 11, 12 and 14 of the CEDAW, in affirmatiterms hold that States
will take all reasonable measures to eliminate epgion against women in the
area of medical care, in order to ensure, or trseshaf equality of men and women,
access to health care services, including thosge@lto family planning. Further,
State shall ensure to women suitable services mection which pregnancy,
confinement and the post-natal period, granting fservices whose necessary, as

well as adequate nutrition during pregnancy.
3.2.6. The International Conference on Populatiomnd Development, 199%

The 1994 Cairo Programme of Actidnregarding the right to reproduce,
definitely stated that reproductive rights holdtaer human rights those has been
already being acknowledged in national laws, irdéonal human rights
documents and different accord documents. Thesentsrigexist on the
acknowledgment of the fundamental right of all liating couples and individuals,
to determine liberally and maturely the number, capg and timing of their
children. It also extended to the right to have itifermation and intends to do as
such, and the right to achieve the utmost stanadrdexual and reproductive
wellbeing. Likewise, it incorporates people’s rigiot make decisions concerning
reproduction free of discrimination, intimidatiomdh cruelty, as articulated in

human rights documents.

8 Herein after referred as ICPD, Program of Action, Dd¢. A/CONF.171/13 1994, chap. 7.A
19 1t is the Action plan of International Conference on Paioh and Development (ICPD)
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This Conference marked the acceptance of new paradin addressing
human reproduction and health. The programme ashad a clear definition of
what reproductive health is, and recognized thbtrig reproductive choice and to

have access to sexual and reproductive health.
3.2.7. United Nations Fourth World Conference on Wmen, 1995°

In this Conference, governments from around the ldvagreed on a
comprehensive plan to achieve global legal equalitpeclaration and an Action Plan
i.e. Beijing Platform were adopted and the inteoratl commitment to protect
women’s rights was strengthened. Article 17 of Bwijing Conference explicitly
states that all women have the right to controlapects of their health, particularly

‘fertility’, as it is an aspect which is very bagtement for their empowerment.

This Conference on Women adopted a definition #pcifies exclusive
rights for the couples and extended protection eéonen from coercive aspects and
also expanded the definition of the Cairo Confeeemdich includes all aspects

relating to sexual health and provides,

“Reproductive Rights also referred to as sexualtaghclude the right to
be free from sexual violence and coercion and thbtrto the highest standard of
sexual health. Sexual health implies a positiverapph to human sexuality and

includes the freedom from sexual abuse, coerciohasassment, protection from

2 Herein after referred as UNFWCW, it was convened byuthieed Nations during 4-15 September
1995 in Beijing, China
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sexually transmitted diseases, and success in wacige or in preventing

pregnancy’ %

3.2.8. The International Planned Parenthood Fedet#on,?? 19963

The IPPF, 1996 has summed up the results of alllegpl International

framework and introduced the IPPF Charter on SeauodlReproductive Rights.

The Charter has evolved twelve rights as sexual r@pdoductive rights.
They are right to life, right to freedom and setuof individual, right to equality
and to be free from all forms of discriminationgght to privacy, right to freedom
of thoughts, right to information and educatiorghti to choose whether or not to
marry and found a family, right to decide whethemdnen to have children, right
to health care, right to benefit of scientific pregs, right to freedom of assembly
and political participation and right to be freeorr torture and inhumane or

degrading treatmenit.
3.2.9. The Maternity Protection Convention, 2008

The Maternity Protection Convention, 2000 is arteinational Labour
Organization Convention. Article 3 of the MaternRyotection Convention, 2000

states that, Member States of the Convention asdtpt appropriate measures to

2L Chapter IV, paragraph 96

It is a global non-governmental organisation with the broms eof promoting sexual and
reproductive health, and advocating the rights of individualsmake their own choices in family
planning, formed on 24 November 1952 at Bombay (presently Mi)nibdia

23 Herein after referred as IPPF, the Charter wasigheal in 1996

24 The IPPF Charter on Sexual and Reproductive Rights, IFiRE2A Report 1995-96 at 6

% Herein after referred as MPC, it was adopted onuh®,J2000 and come into force on 7 February,
2002

22
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ensure that pregnant or breast-feeding women arenade to perform tasks which
shall have detrimental effect qua their health loe health of the child. Again
Article 4 states that, on production of relevantculments, such as medical
certificate and other supporting documents, asrdeited by the national law of
the particular State, the women to whom the Corigardpplies will be entitled to

maternity leave of not less than 14 weeks.
3.2.10. The Convention on the Rights of Persons iDisabilities, 2006°

The CRPD, 2006 is the initial international humaghts instrument that
distinctively recognized the right to reproductieand sexual wellbeing as a
fundamental human right under Article 23. It pracia that State parties shall take
efficient and suitable measures to reduce oppressigainst persons with
disabilities in all issues connecting to marriagamily, parenthood and
relationships, or an equal basis with others. Hemoeensure that the rights of
persons with disabilities to decide liberally arponsibly regarding the number
and spacing of their children and to obtain agerappate information,
reproductive and family arranging education arenaeledged, and the means
essential to enable them to exercise these rigbtprvided. Furthermore, persons
with disabilities, including children, are alsogble to retain their family or an

equal basis with others.

% Herein after referred as CRPD, it is an internatidmahan rights treaty of the United Nations
intended to protect the rights and dignity of people with disigisil It was adopted on 13 December
2006 and came into force on 3 May 2008
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3.2.11. Hague Conference on Private Internationa.aw?’

The HCPIL is the oldest international organizatizased in the, Hague. It
has shaped how people can become the legal pasentsldren born in countries
other than their own and served respond to glokalds in the various areas such
as Family and property relations, internationalalego-operation, international
commercial and finance law including internatiopabtection of children. since,
1955, it has drawn up about 38 International Temsatr Conventions to overcome
legal obstacles faced by individuals and compaimesross- border relations and

transaction$®

3.2.12. Hague Convention on Protection of Childrerand Co-operation in

Respect of Inter Country Adoption, 1993’

It is popularly known as Hague Adoption Conventidt is an international
convention dealing with international adoption, Idhilaundering, and child
trafficking. It provides for an attempt to safegdidhose implicated in corruption,

abuses, and exploitation which occasionally accorigsainternational adoptiofs.

The convention have been regarded as central ogrtends that it come

up with a proper international and intergovernmeng¢aognition of Inter Country

Herein after referred as HCPIL

Available at http://www.hcch.net (accessed on Novemb203B7)

Herein after referred as HAC, it was concluded o @y 1993 and entered into force ofhNay
1995

https://en.m.wikipedia.org/wiki/Hague_Adoption_Convention (accesaeNovember 3, 2017)
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adoption to guarantee that adoptions under the extimn will be by and large

perceived and given impact in other party countries

The aims of the Convention dte-

e To ascertain safeguards to guarantee that intetpp@toptions occur to
the welfare and best interests of the child in @miion to his or her
fundamental rights documented in international law,

e To ascertain an arrangement of co-operation amo@gatracting States to
guarantee that those safeguards are regarded whaldé to prevent the
abduction, the sale of, or traffic in children,

e To protect the recognition in Contracting Statesadbptions made as per

the provisions of the Convention.

Firstly, the Hague Adoption Convention was witheavfadaptations would
appear to be a model instrument to regulate Intemnal Surrogacy Arrangements.
But later on, it has noted some differences withtedmational Surrogacy

Arrangements, such as-

a) While Article 4(c)(3) ensured the non inducement payment or
compensation of any kind, the International SuroygaArrangements
mostly deals with payments;

b) While Article 4(c)(4) states that, where requiréte consent of the mother

must be given only after birth of the child; but ¢ase of surrogacy, the

31 Article 1of the HAC
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consent of the surrogate mother will often haveegiveven before been
conceived;

c) While Article 4(b) speaks about possibilities fdagement of child within
the State of Origin for the best interest of chilt;will not applicable
particularly in case of International Surrogacy &rgements.

d) While Article 29 states that there should be no taonh between the
prospective adoptive parents and the child’s parebut in surrogacy

arrangements, contact will have to take place whenentered into.

3.2.13. The Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in respect of PaternaResponsibility

and measures for the Protection of Children, 1998

The Convention is also known as Hague Conventi®96. It is a
Convention of the Hague Conference on Private hagonal Law. It covers civil
measures of protection concerning children, rangingm orders concerning
parental responsibility and contact to public measwf protection or care, and
from matters of representation to the protection cbildren’s property. The
convention applies to children from the momenthadit birth until they reach the
age of 18 yeard® Though, the Convention is being considered as tenpially
appropriate means for regulating parental respditgilat international level; but
Article 4(a) of the Convention states that it do@$ apply to the establishment or

contesting of a parent-child relationship. Wherébgxcludes its applicability over

%2 |t was signed on 10 October 1996 and came into force on 1 J&Qgsy
% Article 2 of the Hague Convention 1996
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matter relates to contesting parent-child relatigmswhich is very familiar in case

of surrogacy.

3.2.14. A Written Declaration on Surrogate Motherh@d by Council of

Europe®

The Parliamentary Assembly of Council of Europgned a Written
Declaration on Surrogate Motherhood by which assérat Surrogate Motherhood
is contrary to the self-esteem of the women anddodm concerned and is a

infringement of their Fundamental Rights considgnuarious other Conventions.

The law of adoption is full of protections to pegve the human dignity of
both the mother and child. Therefore, it is contrer established law to permit a
mother to consent to the adoption of her child befshe has given birth.While
the timeline for adoption ensures that the motherfully informed and has
sufficient time after the birth of her child to meak thoughtful decision regarding
the future of the child; the timeline for surrogaeyuires the prospective surrogate
to make a binding decision to give up a child fdoption that has not yet been
conceived. And surrogate mothers are not able thdsaw consent once it has
been given. Furthermore, the Council of Europe @owmon on adoption states
that, no one shall derive any improper financialather gain from an activity
relating to adoption of a chiff.And commercial surrogacy is inherently contrary

to this provision. After all, adoption is a decisionade by the birth mother

% Written Declaration No. 522/ Doc. 12934/ 04 July 2012.
% Article 4 of the HAC.
% Article 17 of the European Convention on Adoption of Children
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considering the best interest of the child; whilee tdecision to obtain a child
through surrogacy is a decision made by the pakmgarents whose primary
motivating factor is their own desires. And to fliltheir desire to become parents
through surrogacy, the prospective parent creauation where as many as five

people could claim parental rights to a child.
3.2.15. The Brussels IIA Regulation, 2063

The Brussels Il Revised Regulation, 2003 is a EeampUnion Regulation
on conflict of law issues in family law between meen states; in particular those
related to divorce, child custody and internatiochild abduction. The regulation
applies to all EU member states except Denmark. fEmilation concerns the
jurisdiction and recognition, responsible for paegrresponsibility, including the
access to the child of the other pareiurisdiction is generally conferred to the
courts connected to the child’s habitual residefi¢te regulation also specifies the
procedures regarding international child abductiont does not take precedence
over the Hague Child Abduction Convention. It isntienable that between 5
April and 18" July 2014 the EU Commission had a “Consultation tbe
functioning of the Brussels IIA Regulation”. The dréation is not concerned with
issues of parenthood or to other questions linkethé status of persons. Though
harmonization within the European Union could bgo®d step towards a global

system of regulation; but it is doubtful whetherstibkan be achieved through the

37 Brussels IIA Regulation (EC) No. 2201/2003 of 27 Noven283 and came into force on 1 August
2004.
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Brussels 1l Revised Regulatioff,as it will not assist in resolving the wider

disputes about parentage which can be arise ingacy cases.

3.2.16. Hague Conference on Private International &w on International

Surrogacy Arrangements

The Hague Conference on Private International bagun to focus on the
issues of International Surrogate Arrangements @102 more particularly in
relation to the status of such arrangements undeate international law and the

status of children born through international sgaoy arrangements.

In order to defend all parties concerned and tenewut the regulatory
difference across the globe, one idea is to sed gpparate convention under the
Hague Conference on Private International Law mediedn the existing Hague

Adoption Convention of 1993.

The draft convention would guarantee that the @mting nations follow
international recognized standards, with legal ga&eds in the best interests of the
surrogate, the intending parent(s), and the sutcaogtslild.39 The draft convention
would categorize countries based on their laws it stands on surrogacy so
that couples, under protection of international lean choose from these groups

bases on their own nationality and state 1&s.

% Official Journal of the European Union, Dec 23, 2003, alsl at
http://eurlex.europa.eu/LexUriServ/ LexUriServ.do?uri=Q.J2003: 338: 0001: 0029:EN:PDF
(accessed on November 8, 2017)

% Rutuja Pol, “Proposing an International Instrumenaddress issues arising out of International

Surrogacy Arrangements” 48JIL 1329 (2017)
40 :
Ibid.
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The Permanent Bureau Hague Conference producedoftan-cited
Preliminary Document, on March 2011and Interim Repm ISAs in 2012! The
Preliminary Report on the Issues Arising from In@ional Surrogacy
Arrangements expresses about the imperative ‘nged multilateral instrument
which would put in place structures and proceduocesnable State to ensure that
these obligations are being met in the contexthig transnational phenomenon.
The main important feature of this approach is fimedamental recognition that
ISAs exist and that nations need to oblige wherflais of law surrounding these
arrangements arise. The main legal issues thatranclBAs are, conflict-of-law
and problems of association of nations that caseam non-surrogacy contexts.
Therefore, these are required to talk more effetyiwithin a broader context than
that of surrogacy. Hence, the draft convention &hde developed with an eye to
navigating the conflict of laws and comity problemdSAs, with emphases on the
establishment of a framework for international cexgion, on the need for
substantive safeguards, and on procedures for soard administrative
authorities* This includes seeking to eliminate “limping” legsdrentage ensuring
children can acquire a nationality ensuring theght to know their identity is
secured, and putting in place procedures to prabech from harnf® Though, a
few multilateral conventions like the Adoption C@mtion exist, what could deal
with the issue of ISA, but these are ineffectivedeals with ISAs. As parenting

and reproducing are not same, they are two diftegpeocesses. Adoption gives the

“1 HCCH Preliminary Document No.10 (March 2012)
42 Supra note 39
3 Ibid.
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legal right to the adoptive parents over someorse’&lchild over whom they
would otherwise not possess any legal authorityil®Min comparison to adoption,
surrogacy is as intimate one through which integdparents(s) get offspring with

own genetic contribution.

Bilateral treaties instead of, in addition to, ftiraonvention to regulate
international surrogacy arrangements will not beyveffective because: i)
confusion will be created due to a plethora of dispe treaties governing ISAs
from numerous countries, making it difficult forylaen (like intending parents) to
understand and interpret the laws; ii) framing ghbgateral treaties will take time
because negotiations are inherently time consumiiiy; dismantling these
numerous bilateral treaties would be difficult aswlld lead to further confusion if
and when a comprehensive multilateral solutioneisched; and iv) these treaties
may cause further cost, delay, and heartache endmg parents who choose to

surrogacy**

The results were evaluated and summarized in “Alytf Legal Parentage
and the Issues arise from International Surrogacsafgements” in 2014’ In
2015, an updating note was published giving an ve&r over the recent key

development§®

“d.

% Hague Conference on Private International Law, “A Swidiyegal Parentage and the Issues arising
from International Surrogacy Arrangements”, Prelimin@ocument No. 3C (March 2014)

% Hague Conference on Private International Law, “The Paref®agogacy Project: An Updating
Note”, Preliminary Document No. 3A (February 2015).
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3.2.17. The Parentage / Surrogacy Project, 2075

Considering the difficulties associated with rgeiion of legal parentage
in international surrogacy arrangements and putsiwana directive from its
members, the Permanent Bureau of The Hague Cormferm@m Private International
Law is currently studying the private internatiodalv issues. Accordingly, in
2015, the Council of General Affairs and Policytbé Hague Conference decided
to convened an Experts’ Group to investigate thabability of advancing work in
this field. The Council decided that the Experts'o@ should be geographically
representative and be composed in consultation miémbers. Meetings of the
Experts’ Group have, thus far, taken place in Febrir016, January/ February

2017, September 2018, January/ February 2019 atmb@®¢November 2019.

In March 2020, the Council endorsed the contiimmabf the work in line
with the latest report of the Experts’ Group andommended that future work
focus on developing —a) a general private inteomati law instrument on the
recognition of foreign judicial decisions on legphrentage and b) a separate
protocol on the recognition of foreign judicial d&ons on legal parentage arising

from international surrogacy arrangements.
3.3. Legal Framework ofSurrogacy in Other Countries
United Kingdom

In UK, commercial surrogacy is unlawful and sahangements are denied

by the Surrogacy Arrangements Act, 1985 and agreénfer commercial

A7 d.
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surrogacy is considered as a criminal offence, pravides imprisonment up to
three months and/or with fine. Despite the factt,thlhe surrogate mother is not
permitted to incurred more than reasonable prdctitiaical expenses yet the
relationship is accepted under Section 30 of themblu Fertilization and

Embryology Act, 1990. Here surrogacy is legal buttannot be advertised or
commercialized. In UK, the surrogate mother who Iasight forth the child is the
legitimate mother until an adoption has been coaetly Here it is seen that though
the surrogate mother is not genetically identifigith the child, nonetheless she
has legitimate rights over the child and if sheanarried, her spouse will be the
child’s parent at birth. Legal parenthood can tansferred by parental order or

adoption after the child is born.
United States

The law regarding surrogacy is not identical lhsséates of US. Surrogacy
and issues related is different under differentestarisdiction. A few states have
composed enactment; some others have created codawoprinciples to settle
issues of surrogacy. Again, a few states encoumgeogacy and surrogacy
contract, some others merely reject to put in foacel a few intends to forbid
commercial surrogacy arrangements. Generally sagydriendly states seek to
enforce both altruistic and commercial surrogacytct. California, lllinois,
Arkansas, Maryland, Washington DC, Oregon and Neampishire are the states
among others commonly considered as surrogacy aortiery recently, New

Jersey and Washington State commercial surrogaey teecome effective from™1



86

January 2019. However, there are some states thit permit surrogacy

arrangement for married heterosexual couples.

During the 1980s, the famoBsaby Mcase in New Jersey, created national
attention towards surrogacy. The judicial pronoumest of Baby Ms case
encouraged state legislatures around the United<$Sta embrace laws concerning
surrogacy. Here, the gestational surrogate moth®ered into a surrogacy
arrangement and consented to carry and deliver gheogate child. The
commissioning parents sued for their recognitiorieggtimate parents. The court
has given the care of the child to the commissignparents considering the
wellbeing of the child and has given visitationhtig to the surrogate mother to

meet the surrogate child.
Australia

Australian states are having own state regulafimn surrogacy. Under
Australian Law, altruistic surrogacy is allowed, tbocommercial surrogacy is
banned in New South Wales, Queensland, Tasmaniattendiustralian Capital
Territory. As a consequence, many infertile coupliédustralia seeks the services
of surrogate mothers from the US, India and otleem¢ries. Surrogacy laws in all

states follow the same basic principles in Ausar,adire-

o The intended parents must not be able to eithecaiga or carry a baby
themselves, or if they can, to do so would be risky
o Whilst surrogacy is altruistic, the intended pasennust cover the

surrogate’s expenses in relation to surrogacy.



87

o When the baby is born, the birth is registeredhim state where the baby is
born, with the surrogate her partner listed asbihiey’s parents on the birth
certificate. After the birth, the intended pareo#s apply to the court for a

parentage order in the state where they live.
Canada

Surrogacy is legal in Canada but restricted. Tdmw@ permits altruistic
surrogacy only. The Assisted Human Reproduction prohibits the provision or
acceptance of consideration to a woman for actimg@rogate. However, it is
legal to reimburse a surrogate mother for her nealSle expenses incurred as a
result of the surrogacy. Through this Act, the Ranent of Canada recognizes the

benefits of Assisted Human Reproductive Technologied related research.
The Act expressly provides the following constrainh surrogacy in Canada-

o That no individual is allowed to pay monetary comgetion to a woman
consented to be a surrogate mother, propose to guayh monetary
compensation or advertise that it will be paid.

o That no individual will shall acknowledge monetacpmpensation for
planning for the services of a surrogate mothesppse to make such a plan
for monetary compensation or advertise the planoinguch services.

o That no individual is allowed give considerationanother person to plan
for surrogacy services, propose to give such ceamattbn or advertise the

payment of it.
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In summer 2019, the Canadian government annoumteshges to the
Assisted Human Reproduction Act. The changes ireclad more careful and
accurate enforcement of the existing restrictionsorrogate expenses and thereby
it become impossible to pay surrogates for any egpefor which she does not
have a physical receipt. Earlier, though Canadeniged to altruistic arrangements
only, surrogate mothers have been paid based ociEated aggregated costs and

not necessarily actual out-of-pocket expenses.

China

In China, surrogacy is neither forbidden nor egsty permitted by law.
The Ministry of health has established departmentis which prohibit medical
professionals from performing surrogacy procedurés. practice, surrogacy

arrangements are common in china with a black ntarke

Japan

Japan has not yet regulated assisted reprodutohnology by law. Here,
surrogacy is not yet considered as offence. Blkintpinto consideration of safety,
care and suffering caused during the process abgacy and after, surrogacy is

currently forbidden by the Society of Obstetricsl @ynaecology.

Germany, Norway and Italy

In Germany, Norway and Italy, both commercial wsll as altruistic

surrogacy arrangements are illegal.
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Thailand

For arranging surrogacy Thailand was a favomteifternational surrogacy
as the country known for quality of its health cdeeilities and personnéf
Previously, Thailand has no law referring to suamg The authorities applied a
provision of the Thailand Penal Code, which statest anyone who enslaves
another person or causes a person or causes aafgerbe in a position similar to
that of a slave; transports them into or out of ¢bentry; or buys, sells, disposes,
accepts, or restrains a person may be subjectgasonment for up to seven years

and fined up to 14,000 Bhat (about US $430).

On February 10, 2015, the National Legislativesémbly of Thailand
enacted the Protection of Children Born through igtesl Reproductive
Technologies Act (ART Act). It bans all foreign arshme-sex couples from
seeking surrogacy services in the country. Onlyriedrheterosexual couples are
are allowed to use surrogacy. The Act significamtgtects children born through
Assisted Reproductive Technologies and set thel lpgecedures for the spouses

must follow in order to have such children. The ARGt seeks -

0 To specify the parents’ legal status;

o To control and specify the rights and duties ofaredl parties during and
after surrogacy;

o To control and set boundaries on the proper usenbfanced technology,

especially for achieving pregnancy in procedurest a

8 Soraj HongladaronBurrogacy Law in Thailand (2018)
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o To prohibit surrogacy involving a business or profiaking enterprise.

According to the ART Act, if anyone involved irursogacy for profit,
he/she will be sentenced upon conviction to imprisent for up to ten years or a
fine up to 200,000 Bhat (about US$6,14bDAnd if anyone acts as an agent by
requesting or accepting money, property, or otrearelfits in return for managing
or giving advice about surrogacy, he/she will beteeced upon conviction to

imprisonment for up to five years or a fine up 01000 Bhat®
Netherlands

Netherlands allow altruistic surrogacy and coasidommercial surrogacy
as unlawful. In Netherlands, surrogacy is permittady if the intended parents can
make a private arrangement with someone they knuwvaae allowed to reimburse
her for the cost of bearing child. Promoting comanar surrogacy is illegal and
prohibited in Netherlands under Criminal Code (int€h). The law does not allow
websites to advertise surrogacy, on behalf of pe@gio are looking for or want to
become a surrogate mother; individuals to publialynounce, for instance on
social media, that they are looking for a surrogaether or that they want to

become a surrogate mottrer.
Russia

In Russia, gestational commercial surrogacy v&u& Surrogacy has been

available in Russia to heterosexual couples sing85land the official law

4% Section 24 & 33 of the ART Act
0 Section 27 & 49 of the ART Act
51 Article 151 b & 151 ¢ of Criminal Code
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concerning commercial surrogacy and financial comsp&on for pregnancy was
adopted in November 20P1 Surrogacy is legal in Russia in accordance with th
provisions of the Federal Law on Basics of Healtbtéction of Citizens of the
Russian Federation, published in January 2012. Utide Act, foreign citizens,
unmarried couples are eligible for gestational egacy arrangements in the
country. Under this law, it is required that théeimded mother must has a medical

cause that prevent her from getting pregnant.
Ukraine

In Ukraine, surrogacy and surrogacy in combimatizvith egg/sperm
donation has been legal since 2002. Ukrainian giacy laws are very favourable
and supportive towards individual’s reproductivghtis. Surrogacy is officially
regulated by Clause 123 of the Family Code of Ukgaand the Instruction on
Procedures for Assisted Reproductive Technologspied by the order of the

Ministry of health of Ukraine.
South Africa

In South Africa, the surrogacy agreement is gogdrby the South Africa
Children’s Act of 2005. To make a valid agreememigier this Act, it is required to
be confirmed by the High Court before fertilizatidh permits the commissioning
parents to compensate a surrogate mother for thermses that directly relates to

the artificial fertilization and pregnancy of thareogate mother, the birth of the

2 Surrogacy in Russia — Families through Surrogacy, dlaikst
http://www.growingfamilies.org/surrogacy-in-russia/ (exsed on October23, 2017)
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child and the confirmation of the surrogate motledy loss of earnings suffered
by the surrogate mother as a result of the sureogadtherhood agreement; or
insurance to cover the surrogate mother for angthtrat may lead to death or

disability brought about by the pregnanty.
3.4. Right to Procreation and Indian Constitutio

India is a state party to four major UN conventions., the CEDAW, the
ICCPR, the ICESCR, and the CRC. Under Article 51q€t)the Constitution of
India, directs the state to foster respect forrimaéional law and treaty obligations.
And Article 253 of the Constitution of India emponed the Parliament of India to
make any law for the whole or any part of the tersi of India for implementing
any treaty, agreement or convention with any ott@untry or countries or any
decision made at any international conference,@agon or other body. Further, it
is also a settled by the judiciary that internasilbconventions and norms are great

importance in the formulation of guidelines of wal laws>*

The Constitution of India provides for certain famdental rights which
seek to ensure that dignity of life should be upghf@r every citizen as provided
under Article 14, 15 and 21. The preamble of the@sZibution speaks of status, and
opportunity. The principle of equality is considéras an important right, which
declares that ‘the State shall not deny to anygreequality before law or equal

protection of laws within the territory of IndiaArticle 15 specifically bars

3 Section 301 of the Children’s Act 2005, available atp:Httww.saflii.org//za/legis/num-
act/ca2005104.pdf> (accessed on November 10, 2017)
* Vishaka v State of RajasthahlR 1997 SC 3014
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differentiation against any citizen of India on tgmunds of religion, race, caste,
sex or place of birth®> Equality is a dynamic concept with many aspectd an
dimensions and it cannot be cribbed, cabined andfireed within traditional
doctrinaire limits. It is anti-thesis of arbitragss. In relation to procreation, the
concept of equality, right to marriage and autonofay procreation has been
upheld by the Supreme Court @B. Muthamma v Union of India and othgfsn
this case, the Supreme Court repealed the prowsainindian Foreign Service
(Conduct and Discipline) Rules, 1961 requiring an&ée employee to obtain
permission from the Government prior to marriagd aas suppose to resign if the
Government decides that her marital commitmentsgearher work and was held
to be discriminatory. On the same reason, questiose regarding the validity of
Air India Regulation under which an air hostesslddwe retired at the age of 35
years or if they got married within 4 years of th&rvice or on first pregnancy and
was challenged in famous case Aif India v. Nargesh Mirz&’ The Supreme
Court held that the provision relating to pregnabay and retirement at the option
of Managing Director, were unconstitutional as lgeimreasonable, arbitrary and

violative of Article 14.

% Article 15 states: “1) the State shall not discriaie against any citizen on grounds only of religion,
race, caste, sex, place of birth or any of them. 2tiNpen shall on grounds only of religion, race,
caste, sex, place of birth or any of them be subjeahyodisability, liability, restriction or condition
with regard to-(a) access to shops, public restaurartedstemd place of public entertainment; or (b)
the use of wells, tanks, bathing ghats, roads and plagasht€ resort maintained wholly or partly
out of State funds or dedicated to the use of general p@lidothing in this article shall prevent
the state from making any special provision for women andireim! 4) Nothing ............ Schedule
tribes”.

6 (1979) 4 SCC 260

57 (1981) 4 SCC 335
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Article 21 of the Constitution of India assures gvperson right to life and
personal liberty. The procedure prescribed by laas o be fair, just and
reasonable; not fanciful, oppressive or arbitr&yhe Supreme Court has also held
that the right to life as enshrined in Article 2kams something more than survival
or animal existence and would include the rightite with human dignity. More
significantly, the judiciary has brought a new dimsm®n to Article 21 and there by
expanded the ambit of right to personal liberty amcudes a plethora of rights
within its fold, such as, right to health and rigtd privacy. Reproductive
framework in India is yet to be fully recognized a$undamental aspect under the

Constitution.

For the first time, inKharak Singfs®® case, the majority of the judges
participating in the decision said of the rightpiovacy that “Our constitution does

not in terms confer any like Constitutional guassnt

The right to privacy came to be recognizeddavinda v. State of Madhya
Pradesi°, Mathew. J., after borrowing liberally from U.Surijsprudence on the
point, conceptualized the right to privacy as paifrtthe “penumbral Zones” of
fundamental Rights that fundamental right must bbject to restriction on the

basis of compelling public interest.

8 Maneka Gandhi v. Union of IndiaIR 1978 SC 597
%9 Kharak Singh v. state of Uttar PradegkiR 19635 SC 1295
80 AIR 1975 SC 1378
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In R. Rajagopal v. State of Tamiln&duthe Supreme Court enumerated the
limited exceptions to the right to privacy and ®€ held that the constitution does
not permit the publication of matters involving tipeivacy of an individual's
home, marriage, procreation, child bearing, edocatnd other matters, except

under certain limited conditions.

Apart from above mentioned aspects of the righptivacy, the right to
procreate is also another aspect of the right ineapy. It is familiar as “the right of
reproductive autonomy”. 1B.K. Parthasarathi v. Govt. Of Andhra Pradé&Sthe
Andhra Pradesh High Court has observed that th# tm make a decision about
reproduction is essentially a very personal deaigither on the part of the man or
woman. Necessarily, such a right includes the rigittto reproduce. The intrusion
of the state into such a decision making procesh®findividual is scrutinized by
the constitutional courts of this country with gremre. When the concept of
privacy extended to matters of procreation, stamésrvention or limitations on

reproduction amount to a direct infringement on’sipivacy.

Further, in the recent case &dved v. state of Haryarfathe court did not
expressly reject the contention that Article 21lines the right to reproductive
choices. Instead, the court held that regardledsoaf expansive an interpretation
is to be accorded to the provisions, reasonabliicéens may be imposed on the

exercise of such rights.

1 AIR 1995 SC 264: (1994) 6SCC 632
62 AIR 2000 AP 156
63 (2003) 8 SCC 369
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In the light of judicial interpretation, It can sibmitted that, the right to
privacy has now become established in India, b part of Article 21 and not as
an independent right in itself but it may be cowed that these is a scope for
extending the realm of reproductive choices. Thealfdetermination would depend

on the facts of the specific case.

3.5. State Policy towards Reproductive Rights iimdia

The journey of women in India has been really veityrant from women
participating in nationalist movements, to beingdipressed into the domestic
household space, to their reappearance as supeemwtoday in all aspects of the
society. However, it is very untoward that the amkfedgment of sexual and
reproductive rights of women in the country stiéiftbvers and in negligible
position. In India, reproductive rights are impli@nly in the context of some
selective issues, such as, child marriage, fenwdédide, sex-selection, menstrual

health and hygiene issues.

The two mentionable policies adopted by the Got. Imdia towards

reproductive rights are:

3.5.1. Abortion

In India abortion is a criminal offence, except doin good faith and for
therapeutic purposes. Section 312 of the IPC death offence causing of
miscarriage. While the pregnant woman herself oy ather person voluntarily

causing miscarry and if such miscarriage shouldhaee been caused in good faith
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for saving the life of the pregnant woman, the pargshoever causes such act shall
be punished with imprisonment for a term extendhi®e(3) years and shall also

liable to be fine.

Under Section 313, miscarriage is caused withotdiong the consent of
the pregnant woman and the person whoever causbsastishall be punished with

imprisonment for a term extend to ten(10) years simall also liable to be fine.

Furthermore, from section 314 to 316 of IPC, alesadibes about various

offences and punishments in relation to miscarsage

In 1971, the parliament passed the Medical tertironaof pregnancy Act
(MTP Act), which is an exception to section 312 I8C and permits abortion
where the continuance of the pregnancy will caugeve injury to mental or
physical health.” The Act does not leave the decigb abort with the woman .The
satisfaction of the medical practitioner(s) that irounds mentioned in the Act are

satisfied is a pre-requisite under the statute.

The Act was not envisaged as a tool for women tdrod their reproductive
choices. Instead, it grants a power to a third @erdhe medical practitioner.
Abortion law in India reflects that adopted polifiyr deduction; consider it as a
tool for controlling population growth, rather thavomen’s right to control her
body. Here it is also worth mentioning that, theef®onception and Pre-Natal
Diagnostic Techniques (Prohibition of Sex Selectiéat, 1994, prohibits the pre-
natal sex-determination tests of the foetus andksse® provide legislative

measures through which unborn female child coulgiotected.
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3.5.2. Forced Sterilizations

Many state Govt. enacted laws to give legal backiogcompulsory
sterilization. The Punjab Govt., passed a law wihgmaaking it an offence to have
more than two children. This was violation of theproductive autonomy. This
attitude of the Indian state towards reproductivtoaomy has recognized same in
the post emergency era as well. In many statesalpdicy of offering a monetary
reward for person who has undergone sterilizatmmafchieving “family planning

targets.”

Reproductive autonomy is curtailed by many of Irslipopulation policies
whereby states would be expected to achieve oatitin targets. Such policy

entirely disregards the right to reproductive clesic

Besides these, new reproductive technologies comdbiwith patriarchal
attitudes create a problem against the reproducéutonomy and dignity of

women®

3.6. Right to Procreation and assisted ReproductivEechnology

Right to Procreation is recognized universally asuadamental human
Right. This right is guaranteed by various intéim@al human rights instrument
and by the constitution of India. Right to procieatis recognized and accepted
all over the world as a basic human right, nowsiaiimatter of discussion whether

this right includes the right to use ART.

%4 Dipsikha KonwarReproductive Decision Making: Needs and Concerns for W@&mmgrowerment
VI AJANTA 137 (2019)



99

In fact, procreation is a natural biological progesnd generally takes
place without any technology. But for the infertimuples, the process of
procreation to beget a child would not be possiléhout the intervention of
medical science and technology. through it is nsiied that for such category
of people it is reasonable that the advancemenimadical science and
technology are to be used for their benefit #rmatefore they must be allowed

to use ART .

Thus, right to procreation includes a right to #deT. In relation to this it
iIs important to discuss that the state has the dotprovide ART and related
services. As we know that, Hohfeldian analysisightrand duty relationship that
there is no right without a co-relative duty. lete is a Right to Procreation there
is also a corresponding duty on part of the statéatilitate its enjoyment. This
duty means that the state must to interfere inrdesonable exercise of right to
procreation. Right to Procreations is a right whwrebligating others to support
a person’s attempts to become a parent. In thisexbrthe doctors have a major
role to play in supporting such attempts to becamgarent. When a woman is
trying to conceive a child, but unsuccessful to aaine; then the physician who
is treating the woman / patient has a duty to pdevihe best possible treatment

for her.

The right to use ART is also justified on the grduof reproductive
autonomy of an individual. Therefore, the statewdticassist couples who need

treatment to have children. Hence, the right to ABT is a part of reproductive
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autonomy which is important for the exercise of thght to Procreation. Right to
use ART only mean right to access facilities sd tivae can try to have a child. It
is also mentionable here that such rights are hseblute and therefore reasonable
restriction can be imposed for the welfare of théccand in the interest of the

society.

In Skinner Vs state of Oklahonfa the US Supreme Court has
distinguished the right to reproduce as “one of lblasic civil rights of man” and
held it would be protected as fundamental humarhtrigncorporating the
pronouncement oSkinner in India, the Andhra Pradesh High Court, in thse
of B.K. Parthasarathi v State of Andhra Pradé$h established right to

reproductive autonomy under Article 21 of the catasion of India.

Very recently, inSuchita Srivastava Vs Chandigarh Administraffahe
Hon’ble Supreme Court of India has held that, therdvpersonal liberty under
Article 21 of the constitution of India also incles! within its ambit a woman’s
right to take reproductive decisions from the judlicinterpretations and has
observed that the right of women to make reprodecthoices is also a aspect of
personal liberty as implicit under Article 21. I$ iessential to perceive that
reproductive decision can be practiced to reprodasewell as refrain from
reproducing. A woman’s right to privacy, dignity danbodily integrity is

fundamental concern and it should be respecteds iplies that there should be

65 (1941)316 US 535
% AIR 2000 AP 156
67 (2009) 9 SCC 1
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no limit on the exercise of reproductive decisieng., women’s right to reject
participation in sexual activity or right to use @dntraceptive methods. Besides,
women are allowed to use conception preventiontesgras for birth control. In
conclusion, the SC has stated that reproductivietsigf women includes right to
carry a pregnancy to its full term, to give birthdaafterward raise children. And
for protecting the life of the prospective chilthettermination of a pregnancy is

allowed only when the conditions specified in th&RMAct, 1971are fulfilled.

Through, these entire judicial pronouncements, veeehobserved the

inclination towards the protection of reproductaetonomy and use of ART.

Surrogacy is a remarkable technique of ART, wherabyoman consents
to get pregnant for the reasons of gestating andngibirth to a child for
intended parents. It is a ray of hope to a chilsllesuple to get a genetically
linked child. Surrogacy is a best alternative aafalié for infertile heterosexual
couples, homosexual couples, unmarried couples sargle persons. And no one
can disagree with the worth of a child for a famégd for the society. Various
countries have also adopted their legislation tgulate the use and access of

ART.®8

3.7. Legal Provisions, Policies and Legislation Corected to Surrogacy

3.7.1. Surrogacy under Indian Legal Framework

Facilities offered by the countries in relationgorrogacy services are not

uniform everywhere. Likewise, legal regulationsatelg to surrogacy are not

% Such as Canada, UK, Western Australia, South Austrialia e
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identical throughout the world. In several natisegulations are very stringent and
in other surrogacy practices are ever banned. Heatheecouples and individuals
who wish to have a genetically identical child thgb surrogacy constantly
searching for nations which provide surrogacy aeasonable expense and with

least legal complications.

India has been become the favorite destinationirftartile couples from
across the globe because of the lower cost, lesgatéve laws, lack of regulations
of ART clinics and availability of surrogate moteeBesides these, some of the
key reasons are that India offers the advantagesetifqualified and experienced
doctors, world class private health care providénmsglish speaking environment

and easy access to surrogate women.

In the absence of codified law in India, in 200be tICMR has come up
with moral guidelines for controlling assisted huma&productive technologies in
all-purpose and endorses rules for surrogacy mestiLater in 2009 the Law
Commission of India has submitted its #2&port to regulate ART clinics as well
as rights and obligations of parties to a surrogd&gsides, in 2008, 2010 and
2013, 2014 respectively, the Union MH&FW and ICMRdhformulated ART
Bills. But these Bills were not passed by the @amkent of India. Successively, the
Surrogacy (Reg.) Bill, 2016 was passed by the UrGabinet but it was lapsed.
Again, the Bill of 2016 was reintroduced and passsd Lok Sabha as the
Surrogacy (Reg.) Bill, 2019. However, Rajya Sabha forwarded the Bill of 2019

to the Select Committee of Rajya Sabha. Very rdégetihe Union Cabinet has
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approved the Surrogacy (Reg.) Bill, 2020 after mpooating all the suggestions
forwarded on the Surrogacy (Reg.) Bill, 2019 by tBelect Committee of Rajya

Sabha.

3.7.2. Indian Council of Medical Research Guideling 2005

In 2005, the ICMR drafted Guidelines for regulatiohsurrogacy in India.
The Chapter 3 of these guidelines provided for t8ede of Practice, Ethical
Considerations and Legal Issues”. These Guidel@stablish a procedure for state
governmental bodies to oversee all matters relating the accreditation,
supervision and regulation of ART Clinics in IndiBhe code of practice of these
Guidelines deals with all aspects of treatments/igied and the research done at
registered clinics. The guidelines contain spedaitiles on the selection, screening
and status of surrogate mothers. It also attengptdatrify the relationship between

the surrogate mother and the intended parents.

Para. 3.10 of the ICMR’s guidelines provide somevpgions regarding general

considerations for surrogacy. These are ---

» A child born through surrogacy must be adoptedh®y ltiological parents
if not they can establish through DNA test that ¢héd is theirs.

» Surrogacy ought to be a possibility for patients ¥¢chom it would be
genuinely or medically not viable to carry a babyterm.

»  The task of finding a surrogate mother should reith the couple, or a

semen bank, not the clinic.
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» A relative, a known person, as well as a personnank to the couple
may act as a surrogate mother for the couple.

» A surrogate mother ought not to be more than 45syedage. The ART
clinic should guarantee potential surrogate wonvam will fulfils all the
necessary criteria to go through a successfultéuth pregnancy.

»  The monetary compensation received by the surrogatéers ought to be
accepted and cover up all legitimate costs relaii¢hl the pregnancy.

»  The prospective surrogate mother must declarestmatvould not use drug
intravenously and not gone through blood transfus&cepting of blood
obtained through a certificated blood bank.

» No woman may act as a surrogate mother more thage thmes in her
lifetime.

»  There must be informed consent by the surrogateitandist be seen by

one who is not connected with the clinic.

In addition to these, the guidelines also consilermatter of welfare of the
surrogate mothers as well as the surrogate childtgmohibits sex selection at any
stage after fertilization or abortion of foetus.eTuidelines also stating that there
would be no bar to use of ART by single women. Ehparticular guidelines were
prevalent till 2013. Now under the new medical viggulation 2012, foreign
single parents, gay couple and unmarried pertnesst come to India for
surrogacy arrangement. The new Indian Medical \Regulations, 2012 enforced
by the Govt. of India, inter-alia, now permit onfgreign couples i.e. a duly

married man & woman whom marriage should have swestlafor at least two (2)
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years to visit India on medical visas and not tsuwisas for commissioning

surrogacy in India.

However, the guidelines have been suffering fromowes loopholes. Most
importantly, these guidelines are non-statutoryyit@ no legal sanction and
legally non-binding. These guidelines are voluntaryhature, which reduces their
prospective to provide control and reduce conflibien though, the Guidelines are
exist, there is no central and state body to makéam that these regulations are

followed stringently when it comes to surrogacy.

As there is no comprehensive law on surrogacy, ethgsidelines and
Ministry of Home Affairs (MHA) provide strength tthe judiciary in resolving

many issues

3.7.3. Law Commission’s Report on Surrogacy

The law commission of India in Report N0.228 of Asg 2009 has given
its views on surrogacy achieved through ART. Afegamining all the issues and
various viewpoints besides discussing actual casdereign nationals who have
utilized ART for commissioning surrogacy in Indiarious recommendations have
been made by the Law Commission of India in its &®efor legislation to regulate
Assisted Reproductive Technology (ART) clinics asllvas Rights and obligations
of parties to a surrogacy. In this Report the Lamnminission of India recommends
that a practical approach should be adopted bylilsgg altruistic surrogacy

arrangements.
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The Report of the Law Commission of India statedttthe legal issues
associated to surrogacy are extremely multifaceted should be addressed by a
all-inclusive legislation. It involves inconsistgn®f various interests and has
enigmatic impact on the society through family. yndmic legislative interference
is vital to assist right uses of the new technology ART and relinquish the
cocooned approach to legalization of surrogacy setbpitherto. It is the need of
the time to adopt a realistic move toward legalzimltruistic surrogacy

arrangements and forbid commercial surrogacy.

There are nine recommendations forwarded by the Cawmission, these

are --

e Surrogacy arrangement is required to be adminidtdrg contract
amongst parties and the contract will contain dle tterms and
conditions requiring assent of surrogate mothdvdar child, agreement
of her husband and other family members for the esamedical
procedures of Al, compensation of all realistic exges for carrying
child to full term, readiness to give the child bdo the commissioning
parent(s). And such contract ought not to be fonimercial purposes.

e A surrogacy arrangement must ensure the monetappost for
surrogate child in case of death of commissioningpde or individual
prior to delivery of the child, or divorce betweére intended parents

and successive willingness of none to take delivée child.
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e A surrogacy contract must contain provision forelifnsurance for
surrogate mother. At least one of the intendedmarmust be the donor
to create biological relationship, which may leadréduce the chances
of various kinds of child Abuse. And if the intemdparent is single, he
or she should be a donor to be able to have agatecchild. Otherwise,
adoption is the way to have a child which is resdrto if biological
parents and adoptive parents are different.

e A surrogate child is required to be recognized llggas the legitimate
child of the commissioning parent(s) without théeing any need for
adoption or even declaration of guardian.

e A surrogate child is required to be recognized llggas the legitimate
child of the commissioning parent(s) without théeing any need for
guardian.

e The birth certificate of the surrogate child musnhtain the name(s) of
intended parents.

e Right to privacy of donor as well as surrogate meotlought to be
ensured.

e Sex-selective surrogacy ought to be forbidden.

e Matters of miscarriage should be governed by thalibk termination
of pregnancy Act 1971 only.

3.7.4. The Assisted Reproductive Technology (Rédill, 2008
In India there is no specific legislation on summoy. The growing demand

for surrogacy in India has raised various issuesjuding thane of the Child
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Rights. This leads the Government drafting a bikhiet is called “Assisted
Reproductive Technology (Regulation) Bill and Rul2308”. However this bill

was formulated but was never passed as a law.

The ART (Reg.) Bill 2008 was drafted by the medieaperts from ICMR
and the Ministry of Health. It provided for the ¢ool and administration of ART
throughout India. The Bill encompasses 50 clausedeu nine (9) chapters.
Surrogacy arrangements are legally accepted umdeBill of 2008. It also ensure
that surrogacy agreements are treated as like otidracts under the principles of

Indian Contract Act, 1872.

Under this Bill single person, a foreigner or fameicouple or NRI
individual or couples, all are eligible for commimsing surrogacy in India. It also
proclaims that the child born to a married coupiendividual through ART shall

be accepted to be the legitimate child of the ceuplthe individual.

It is additionally provided that notwithstanding yanbnormality clubbed
with the child, the commissioning parents or parshall be legally bound to
receive the child and the denial to do so shall @amhdo an offence. A surrogate
mother shall have to give up all her parental isghner the child after the delivery
of the child to the commissioning parents. Thehboertificate of the child should

contain the name(s) of genetic parents/parent.

It also affirms that if the commissioning coupletgyedivorced after
commissioning surrogacy but before the child isnbdhen also the child shall be

considered to be the legitimate child of the couple
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The Bill further provides that a couple or an indival shall not have the
service of more than one surrogate at any givee.tincouple shall also not have

simultaneous transfer of embryos in the woman aral surrogate.

This Bill was patient-centric; it mainly dealt witlegistration and practice
of ART Clinics in India. It also provides for ARTIligics and semen banks to
perform research on the donated eggs. The Billtresing surrogacy as business
and serving the interest of the private ART clinicather than a need of the
concerned infertile couple. It neither formed, rdesignated or authorized any
judicial or quasi-judicial authority for settlement disputes arising out of ART

and surrogacy arrangements.
3.7.5. The Assisted Reproductive Technology Bi2010

The ART (Reg.) Bill, 2010 was drafted by a comn&tmomprising of both
legal and medical professionals. This Bill legasizzommercial surrogacy stating
that the surrogate mother may receive monetary eomsgtion and will surrender
all her parental rights over the child. The Billopided extensive modification to
the infertile couple, considering their innate desio have a genetically linked
child but at the same time, it had failed to regardl protect the right of the

surrogate mother.

Under this Bill, Single parents can also have akildthrough surrogacy. It
had liberal approach whereby allowing individualmarried couples and

homosexuals the right to use ART for having childridowever, under the medical
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visa regulation 2012, foreign single parents, gayptes and unmarried partners

can’t come to India for surrogacy arrangements.

Under this bill the surrogate mother shall enteéoia legally enforceable

surrogacy agreement. It provides that foreigner&NBi whoever comes to India

for commissioning surrogacy shall have to submitudoentation to make sure that

their country of residence recognizes surrogaciegal and the child will get the

citizenship though born through the surrogacy agesg from an Indian mother.

Some important provisions of this Bill are as folk

a.

b.

If a foreigner or a foreign couple seeks spermgy @onation, or surrogacy,
in India shall appoint a local guardian to takepssibility for taking care
of the child, until the child is delivered to thetended parent/parents. And
if the foreign party commissioning surrogacy fatits take delivery of the
child born to, the local guardian shall be legdilyund to take delivery of
the child

A woman in the age group of 21-35 is considerebtdceligible to become
surrogate mother under this Act. And she is alsonad five live births in
her life, including her own children.

If the first embryo transfer is unsuccessful, therggate mother may decide
to accept on mutually agreed financial terms, twarensuccessful embryo
transfers for the same couple. The surrogate mathienot be allowed to

undergo embryo transfer for more than three tinoegHe same couple.
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d. The birth certificate of the surrogate should contéghe name(s) of
commissioning parent or parents..

e. It also lay down provision for constitution of Awtfities to control ART
and establishment of National Advisory Board.

f. It also lay down the whole procedure for registrtiof clinics and
complaints, duties of ART clinics.

g. It states rights and duties of patients, donorgogiates and children.

h. It also mentions about offences and punishment Vimation of the

provisions of this Bill.

It is mentionable here that though the Bill oflROwas to control the ever-
increasing ART industry, but was failed to utililmgal means of protecting such
woman. So, it became very essential to have a el@ib discussion on socio-
economic consequences along with the emotionaégssil surrogacy arrangements

in India.
3.7.6. The Assisted Reproductive Technology (8¢ Bill, 2014

On September 3 2015, a Draft bill titled “The Assisted Reprodivet
Technology (Reg.) Bill, 2014, was drafted by thevGmf India. It contemplates
that surrogacy shall be available to all marrieféiitile couples thereby, debarring

single persons from surrogacy. The salient featafekis Bill are:

a. This bill legalizes commercial surrogacy and theregate mother may
receive monetary compensation for carrying thedchil addition to

health care and treatment expenses during pregnancy
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. It restricts foreign nationals from commissioningrr®gacy in India.
Though, it allowed services of surrogacy for OPQs, NRIs and to
foreigners married to an Indian citizen. Howevefoeeigner married to
an Indian citizen shall subject to produce ‘Medi¥&a for surrogacy’.

. Surrogacy is allowed only for Indian couples. Byfidieig a couple as a
married man and woman, the proposed Bill shuts tw®r on
homosexuals and people in live-in relationships.e THraft Bill,
however, states such couples will have to complthwcertain
conditions for commissioning surrogacy. For ins@rsuch couples will
have to be married and the marriage should havéaises for a
considerable period of time. They also have to poeda certificate
saying ‘the woman is unable to conceive her owidchi

. The Bill makes it obligatory for all couples comiigning surrogacy to
take the care of the child or children irrespectofeany abnormality
clubbed with the child or children from birth.

. Commissioning couple shall submit a certificate icating that the
child/children born in India through surrogacy r&aenetically linked
to them and they will not involve the child/childran any kind of
pornography.

Married women and divorced women or widowed areve#ld acting as
surrogates. A woman in the age group of 21-35 aandnly at least one
live child of her own with minimum age of three ysavas allowed to

act as surrogate mother. A woman allowed actinga agirrogate for
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more than two years interval between two deliveriBsovided that
surrogate mother shall be subjected to maximum ethegcles of
medications while she is acting as surrogate mother

. A child born to a foreigner married to an Indiatizg2n by ART in India,
will not be an Indian citizen, even though beingrbin India, will be
entitled to Overseas Citizenship of India under ti®ac 7A of the
Citizenship Act, 1955.

. The draft bill also included various provisions tegulate the
reproductive technology clinics in India.

ART clinics were not allowed to grant a intendedigle with a child of
a pre-determined sex.

ART clinics and ART banks were not allowed to pae/information on
or about surrogate or potential surrogate to anysge The
commissioning couple may acquire the informatioroutba surrogate
through ART clinics.

. The surrogate mother shall have to enter into eogacy agreement with
the intended parent(s) commissioning surrogacyutiimtoART, and shall be

legally enforceable and binding on the parties.

(i) All expenses, including insurance, from theipe of pregnancy to
post-natal to delivery of the child to the comnmussing couple shall

be bear by the commissioning parents.
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(i) If there are any complications that have emisduring pregnancy
(i.e. Gestational Diabetes, Chronic Hypertension)eand have
possibility to persist for the rest of her life,timt case it should be

appropriately covered under insurance.

(iif) Appropriate formula and mechanism shall beveloped under
Rules for payment of compensation to the surrogaither and to
transfer the funds to the bank account of the gate mother at
different starting from signing of the agreementl tthe

child/children is/are handed over to the commidsigparents.

A surrogate shall relinquish all parental rightgiothe child or children.

. A woman assenting to act as a surrogate shall awendergo tests of
diseases, including HIV/AIDS, sexually transmittedart diseases, thyroid
problem etc., and all other contagious disease&hwhay cause danger to
the health of the child. She also required dewtpm writing that she has
not undergone any blood transfusion in the lastreaths.

. For all medical treatments of a surrogate chil@, shrrogate mother shall
register her own name at the hospital by clearlgladng herself to be a
surrogate and provide the name(s) and addressése ofommissioning
parent(s), along with a copy of the agreement amel ¢opy of the
certificate.

. The birth certificate issued in respect of a babynbthrough surrogacy

shall contain the name of the commissioning parents
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p. All information regarding the surrogate mother riegd to be kept secret
and not to be disclosed to anyone else other tharNational Registry of
ART clinics and Banks in India of the ICMR except Bn order of a
competent court.

g. A surrogate is not allowed to donate egg for thapt® commissioning
surrogacy and prior to act as surrogate, the writtensent of surrogate
mother’'s spouse is required. It is to be certifigd the husband of the
surrogate mother that he will take proper carehaf well being of the
existing child/children of their own throughout theriod of surrogacy and

till his wife became free from the responsibiliyagreement.
3.7.7. The Surrogacy (Regulation) Bill, 2014

The ever increasing rate of child birth with thelghof surrogacy and lower
cost of surrogacy in comparison to other countrsea considered as matter to be
observed. Because, it is true that large numbgreople including foreigners also,
taking option of ART, but along with it a numberlefjal issues have arisen which
needs urgent attention. Hence, considering it anarétect poor surrogate mothers,
it was anticipated to control operation of surrogadinics to ascertain the
protection of the rights of the concerned partresf all aspects. This Bill seeks to
regulate the practices of surrogacy and for mattermected or accompanying to
surrogacy. It provides provisions for establishmesft National Board for

Regulation of Surrogacy and functions of NationabBl.

 Bill No. 61 of 2014
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It also provides provision for registration of ARGlinics, procedure
regarding persons seeking use of ART, provisionswfogacy arrangement and
medical tests of women seeking to act as a sureog@ther, eligibility conditions
for women to be surrogate mother, right of surregatild to know about genetic

parents or surrogate mother.

And it also provides procedure for foreign coup$eeking surrogacy and

empowers the Central Government to make rules.

3.7.8. The Surrogacy (Reg.) Bill, 2016 and the Sugacy (Reg.) Bill, 2019

The Surrogacy (Reg.) Bill, 2016, was introduced gmadsed by the Lok
Sabha. However, the 2016 Bill was lapsed owingheoadjournment sine die of the

parliament session.

After that, the Surrogacy (Reg.) Bill, 2016 wasntedduced and passed by
the Lok Sabha in 2019 as the Surrogacy (Reg.) BUlL9. Without passing the Bill
of 2019, the Rajya Sabha has sent it to the S€eatmittee of Rajya. The main
proposition of the bill is to completely abolishremercial surrogacy. Under this
Bill, Commercial surrogacy refers to surrogacytsrrelated dealings consented for
a financial benefit exceeding the necessary mediocats and insurance coverage.
It is aimed at cracking down on the inside busineksurrogacy. The bill only
allows altruistic surrogacy, where the surrogatethapis a close relative of the

commissioning parents. The couples also have teeptioeir infertility.
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Under the Bill, all surrogacy clinics will have be registered, the surrogate
mother can’t be paid directly and there will beioa&l and state surrogacy boards
which will be regulating authorities for the prai This Bill provides that
violations to some specific provisions it will biable for punishment. In addition,

to these, all registered clinics required to retaicords of surrogacy for 25 years.

The most ruthless provision in the Bill is prohibit of single parents,
homosexual’s live—in—couple from becoming commisgig parents. The Bill will
allow surrogacy only for Indians married hetero+saxnfertile couples and not for

foreigners.

Though, this bill was approved by the Lok Sabha Rajya Sabha has
referred the Bill to the Selection Committee fortfier consideration on 21 November,
2019. Accordingly, on 5 February 2020, the Selecttommittee has presented its
Report before the Rajya Sabha on the Surrogacy . Rgitj, 2019 with many

suggestions.
3.7.9. The Surrogacy (Reg.) Bill, 2020

On 26 February 2020, the Union Cabinet again h@moaed the
Surrogacy (Regulation) Bill, 2020, incorporatingetid5 major recommendations
suggested by the 23 member Select Committee ofRéjga Sabha made on the

Surrogacy (Reg.) Bill, 2019.

" The Hindu, 27 February, 2020



118

The Surrogacy (Reg.) Bill, 2020 is an ethical, ni@ad social legislation
as it seeks to protect the reproductive rights ofuarogate mother as well as
protects the rights of the child born through sgewy. This Bill is the reformed

version of the earlier draft legislation i.e. ther®gacy (Reg.) Bill, 2019.

This Bill allows any willfully consenting woman tct as surrogate mother.
Under the Bill, fair surrogacy is permitted on cdetpn of certain conditions to
Indian married couples, Indian-origin married caspl And the service of
surrogacy is more significantly extending to Indidows and divorced women
between the age group of 35- 45 years. It delgteddefinition of ‘infertility’ as
inability to conceive after five years of unprotedtcoitus relationship n the ground

that it was too long for a couple to wait for aldhi

The Bill provides provision for establishment oNational Surrogacy Board
and State Surrogacy Boards and authorities in theS$Sas well as in Union Territories
to regulate the practice of surrogacy in India. gowith, commercial surrogacy, it

also restricts sale and purchase of human embiygametes.

The Bill also guarantees and increases insuraneer dor a surrogate mother

from 16 months to 36 months.

3.7.10. The Assisted Reproductive Technology (Red)ll, 2020

The Union Cabinet has approved tAssisted Reproductive Technology
(Reg.) Bill, 2020 to monitor medical procedures dise assist people to achieve

pregnancy.
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The Bill will regulate the ART services in the atdty. As a result, infertile

couples will be more ensured of the ethical pragtim ARTS.

It makes provisions for safe ART practices in Indide Bill also affirms
secrecy of intending couples and defends the rightthe surrogate child born

through ART.

It also provides provisions for establishment oftibiaal Board and
Regulatory Boards at State level and a nationalisteg for accreditations,

regulation and supervision of all ART Clinics an&A banks.
3.7.11. Law for entry of foreigner in India

The entry, stay and exit of foreigners into Indiee ggoverned by the
passport (Entry into India) Act, 1920, the passi&ritry into India) Rules, 1950,
Foreigners Act, 1946 and Regulation of Foreignente® 1992". The minister of
Home Affairs can make provisions for prohibitingguating or restricting, the
entry, departure and presence of foreigners intbality enacting justifiable and

legitimate visa Rules and Regulations with a clasation for different purposes.
3.7.12. Existing legal provisions on Surrogacy

In the absence of specific legislation in all aspeaf surrogacy some other

legal provisions are still in application .These-af---

= Anil Malhotra & Ranijit Malhotra Surrogacy in India : A law in the making - Revidite
159-160 (LexisNexis, Haryana*Edition, 2016)
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» Surrogacy in India is legitimate for married couwglenmarried
couples/single persons because no legislation pitstsurrogacy explicitly.
The question of legitimacy of surrogacy agreemesign important matter
to be decided and for deciding the same, the Ind@mtract Act, 1872 is
still in operation. As per the section 10 of theAl(1972, all agreements are
contracts, in the event that they are made by &g®ent of parties for a
lawful consideration in relation to a legitimate jett, which are not
explicitly affirmed as void.

For the present context, any surrogacy arrangeroerggreement,
which is arrived at by the free consent of the ipartvho are competent to
contract and who have entered into the arrangeroerdgreement for a
lawful consideration as also with a lawful objechiah is not expressly
declared to be void, would be a contract. It mayadded that since under
the prevalent law in India, commercial surrogacyni illegal in India,
subject to the fulfilment of other conditions ofcten 10 of the Contract
Act a surrogacy arrangement or agreement would dengract.

Therefore, if any surrogacy agreement of a marueaharried
couple/single parent satisfies these, it is an eefble contract.

Thereafter, to resolve the problem of enforceapitit a particular
surrogacy arrangement, sectioff 6f the CPC, 1908 is still in operation. As

the civil courts may try all civil/suits unless dabed. Hence, the

2 Section 9 — “ Court to try all civil suits unless teat.- The Courts shall subject to the provisions
herein contained have jurisdiction to try all suits of & ciature excepting suits of which their
cognizance is either expressly or impliedly barred”.
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enforceability of surrogacy arrangements is a stthpé a civil suit before a
civil court and appropriate to institute all/anyugs relating to surrogacy
agreement before it for a declaration/injunction.
» A child born through surrogacy must be adopted hy Genetic
(Biological) parent&. But, it is not being possible in case of Non-
Hindu foreign parents who can’t adopt in India bat be appointed
as guardians under the Guardians and Wards Act,0.1789
Alternatively, the biological parents can move qpl&cation under
the GWA for seeking an order of appointment anddateclaration
to be declared as the Guardian of the surrogatd.&hi
To determine the issues relating to guardianshia sfirrogate child,
the Guardian and Wards Act (GWA), 1890 would ap@sgction 4 of this
an Act specifies the persons entitled to applydayuardianship. Section 9
prescribes the court as having jurisdiction to gata the guardianship
application. Section 10 lays down the form of tipplacation and section 11
prescribes the procedure on admission of the agbic. Section 13 lays
down the requirement of hearing of evidence befmiaking of an order
under the Act and section 26 permits the removalaoivard from the
jurisdiction of the court. This is the second pb#sioption which can be
availed of by the biological father for enforcemehthis rights arising from

the surrogacy arrangement or agreement.

® ICMR Guidelines, R-3.10.1
™ Jtis an Act to consolidate and amend the law relatirgugodians and wards prevalent in India.

® Supra note 71, p.161
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Under the GWA to enforce biological parentage rghfor
establishing exclusive custody of the surrogatddcbn on the basis of
genetic evidence and other rights spelt out instli@ogacy agreement.

To determine the issues relating to nationality anidenship of child born
out of surrogacy arrangement in India , the Indé#tizenship Act , 1955,
would apply .this enactment provides four modes agfjuisition of
citizenship which are contained in Section 3,4, b#&nby birth, descent,
registration and naturalization respectively.

Understanding in relation to the registration ofths of the surrogate

children in India :-

In India, at this moment, do not have any legisla on legal
parentage. On the other hand, the registratiom®fBirths and Deaths Act,
1969, also does not contain any provision regardpagentage of a

surrogate child born out of surrogacy arrangement.

For registration of births of children born out durrogacy
arrangement are concerned, reference is drawretoetllevant provisions of
the ICMR Guidelines, 2005. Para 3.5.4 of the ICM®&idglines clearly
states that the surrogate mother shall not bedgal Imother and the birth
certificate shall be in the name of the geneticepts. However, as per the
guidelines the clinic will have to provide a cedéte to the genetic parents
by mentioning the name and address of the surrogasther. It also

provides that the commissioning couple shall bepaasible for all the
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expenses of the surrogate mother during the pearigutegnancy and post-
natal care relating to pregnancy. Furthermore, thigleline also provides
that the surrogate mother would be entitled to anetary compensation
from the commissioning couple and the amount of p@nsation should be
decided by them mutually. It also restricts oocginor from acting as a

surrogate mother.

Though the ART bill, 2014 provides that the birtartificate of a
child born through Surrogacy should contain the @amf the
commissioning parent$. However the present proposed Bill is silent in

such issue.

These are all about the various legislative actibiese are still in operation
in India. Now it is the need of the hour to bring@nprehensive legislation, which

could able to dispose all the issues arising owunfogacy arrangements.

6 Section 60(10)



