CHAPTER -1
INTRODUCTION

Time has been playing a significant role in theletvon of human society and
changed lives of mankind in various ways. The pseagf evolution involves a series
of natural changes that cause species to arispt tmlanvironment, which also affect
its society. People adapted to and attempted togehtheir environments according to
their suitability. Before the introduction of agulture and industries, humans typically
lived in small groups and hunted and foraged fadfoBecause of ever increasing
social changes, the human societies from simpléelngathered societies to agrarian
societies to industrial societies to global infotima society come into existence.
Apart from these, in the same time our societydiss originated through a process of

biological evolution.

Biological evolution of human is the transformatiohinherited qualities over
succeeding generations in populations. In human réaroduce sexually, the term
society refers to a group of human beings whosét asembers regularly interbreed
through the institution of marriage, resulting ofieg. Reproduction is a biological
process by which new entity of organisms “offsptiage created from their “parents”.
Sexual reproduction of human naturally involvesusgxntercourse between a man
and a woman. Throughout the process of sexualcimiese, the communication
between the male and female reproductive systetimnvid by fertilization of the

woman’s ovum by the man’s sperm and finally a perisoborn. The close domestic



group of people from which a person is born, itkisown as family. It is the

fundamental unit of the society.

With the advancement of science and technologgngimg cultural norms,
new priorities, and new forms of communication feelby the internet, it is a natural
to wonder that what the importance of family iseTiamily is just as relevant as it
ever was, and no matter how much life changesarfuture, it will certainly continue
to be needed in one form or another. Though theeagatrof family has evolved, but its

importance remains as always.

The earlier notion of family was one man and onenan, who were married,
and their children. The modern notion of familys@newhat open and comprehensive.
A family might be two parents of any gender, mafre not. Some people even make
a family with more than three parents. The childmay have been born to one of the

parent, both parents, or adopted.

Every married couple has a distinctive posterithawe a natural offspring for
continuation of their family. The reasons are nwnuserto adore and to be cherished,
for playing out the custom at funeral pyre, for weying the practice of a family, to
safeguard a specific community etc. The importan€eand need of a child is
additionally underscored practically, in all théigmns of the world. Generating and
bringing a child is not basic only for satisfyirfgetindividual yearnings of the people
but also for continuation of the society. The lamgis cultivated by the manifestation

of reproduction which is a characteristic cycleviayich the weeded couple can have



their own off springs. However, unfortunately agemumber of people due to various

reasons remain shunned from this magnificent §iGad.

According to the World Health Organization, Indiashan estimated 19-20
million infertile couples. Infertility is a common and is rapidly increasiwgridwide.
The conventional picture of family would not be qaete devoid of children. Many

couples also face a breakdown of their marriagetaltieeir incapacity to procreate.

To overcome this problem, earlier, those who npabte to conceive had only
one choice either to change his/her spouse, if #éneycouple or develop extra-marital
relations to conceive a child and for those are atesingle, adoption was the only
method to get parenthood. Here it is also mentilendiat though in western nations
the adoption law is all inclusive, in India the i@sponding law is not common but
applies to Hindus only. Of late, the procedure @b@ion in India has also become
universal irrespective of the religion of the adopand adoptee as per adoption

regulation as framed by the Central Adoption Reseuuthority (CARA)?

Revolution in Human Reproduction is one of the eufaus achievements of
the past half century. Nowadays, infertility is @obar to conceive the child both for
the couples and for the individuals. There is nawaace fertility industry developed
which actually provides all possible measures widhinfertility and make conception
possible mostly on all circumstances. It also @gdihe chances of pregnancy through

use of ovulation predictor kits, fertility-enhangirnormone treatments and surgical
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interventions in case of sexual intercourse; atstdrae time with the help of advances
in Assisted Reproductive Techniques such as dersa@niination and, embryo transfer
methods, in-vitro-fertilization, surrogacy have okttionized the reproductive

environment without sexual intercourse. Among &ése methods surrogacy is
considered as most efficient and acceptable methosercome both medical as well

as social infertility and replace adoption.

Surrogacy is a method of assisted reproduction bgra woman agrees to
carry a pregnancy for another person or persons,with become the parent(s) of the
new born child after birth. Surrogacy is often mbteat the practice dates back to
biblical times3The most important and mentionable consideratiorthes genetic
linkage in between the intended parent with theogate child. And only for this
reason surrogacy become more and more acceptaletly other method of assisted
reproduction. In surrogacy arrangements, monetangpensation may or may not be
involved. The legality and cost of surrogacy varigglely between jurisdictions,
sometimes resulting in problematic international anerstate arrangements. It is seen
that for surrogacy arrangement, couples from theinty, where surrogacy
arrangement is banned used to travel a jurisdidti@ permits it. This practice is
known as “Fertility Tourism or Reproductive Tourisrim the past two decades, it has

become a global phenomenon.

There are no precise figures on how many childreninvolved but as far

back as 2012 the industry around surrogacy washweortestimated $6bn a year and in
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(Unpublished Thesis, Cochin University of Science and Technology)



the UK alone, the number of parental orders madleviong a surrogate birth has
tripled from 121 in 2011 to 368 in 204&onsidering the threat which is going to face
as a consequences of practicing surrogacy, mostefEuropean nations have
understood the menace of surrogacy arrangemenptetie@nactment to forbid or
carefully manage surrogaty and treated it is against the public policy obsth
countries. Commercial surrogacy has been bannedevreral countrie§. India,
surreptitiously, has become a booming centre dilitgrmarket with its “Reproductive
Tourism” industry reportedly estimated at Rs.25,@00res today (US Dollar 5,000
million).” The lower cost of surrogacy arrangements, lessigtage laws, lack of
regulations of ART clinics, availability of surraga mothers, well qualified and
experienced doctors, world class health care pewssidand English speaking
environment are the factors which responsible foragacy market in India. The
Government of India drafted the 2005 National Glings of Indian Council of
Medical Research (ICMRYor the Accreditation, Supervision and RegulaiérART
Clinics in India, through which surrogacy businéss become legitimate. However,
these guidelines are not legally binding. Themfdndia has become a favoured
destination for surrogate children to childlessptes across the World. As stated in

the ICMRs Guidelines, although there are no exdfitia figures available, an
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expected 2, 00,000 centers across the nation dier Artificial Insemination, In-
Vitro Fertilization and Surrogacy. And India engdga US$500 million to US$2.3
billion year commercial surrogacy businéds. US, the surrogacy package costs from
US$40,000 to US$150,000 and in India it costs ftd8$25,000 to US$30,008.The
practice has become more popular due to publiceguogacy births sought by
Bollywood celebrities like Amir Khan, Shahrukh Khafusshar Kapoor, Karan Johar,

Ekta Kapoor and very recently by Shilpa Shetty etc.

It is true that though, surrogacy is accepted lgrtpy the infertile couples,
homosexuals, single parent to fulfill their instine desire of having a child linked
genetically; but at the same time it is also clubléth indefinite complex ethical,

social, legal, medical and economic issues.
1.1. Surrogacy in India

Surrogacy in India and Indian surrogates becamesasingly well known
amongst intended parents in industrialized nati@amsl now it is a part of medical
tourism industry. Since 2003, the Government ofdriths adopted various measures
to promote the country as a ‘global health destinat India’s medical tourism sector
geared up to provide cheaper, yet high proficiemegical treatments for individuals,
including infrastructural improvements, special eéntives for hospitals that treat

foreign patients and the introduction of a meditsh scheme.
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Consequently, the number of persons coming to Ifioiamedical services
increased from an estimated 180,000 in 2005 toO8®0in 2009, and now India ranks
second in the world after Thailand, in the numbefoceign patients treated. In 2003,
Dr. Nayna H. Patel of Anand, Gujarat enabled allgrandmother to become the
gestational surrogate for her daughter residin@ritain and as a result in January
2004, Lata’s mother gave birth to her own granddcén, a twin boy and girl. And
since then the phenomenon of Indian surrogatesityggtoabies for Indian as well as
foreign couples gained international attention &kdnsha Infertility Clinic, Anand,
Gujarat become famous for global surrogacy camifdindia. Throughout the early
decades of Z1century, thousand of foreign couples travelledridia each year to
take benefit of commercial gestational surrogacy.aAresult of the huge demand for
fertility services, the number of providing ART atenent has grown openhandedly
and is now estimated to be around 500, or ever01@6wever, it is also difficult to
find out accurate data regarding the numbers dh lihrough surrogacy. A fertility
consultant of Mumbai’'s Centre for Human Reproduttigashodhara Mhatre stated
that each year around is 100-150 surrogate balees born in India and around 500-

600 surrogate babies were born throughout the world

It is also mentionable that surrogates in India asaally belonging to the
poorer sections of the society and offer their isessat relatively low cost, compared
to other countries and with little education or education. Financial reward is the

primary motivation for most Indian surrogates. Sosnerogates are pressed into the

1 Krittivas Mukherjee, “Rent-a-womb in India fuels swate motherhood debate” in Aneesh V.Pillai,
Surrogacy under Indian Legal System: Legal and Human Rightse@o(2013) (Thesis, Cochin
University of Science and Technology)



industry by their husbands and families, as a qwely to make money. The Law
Commission of India in its Report stated that thetof surrogacy in India is about
$25000 to$30000 which is around "4/8f the costs in developed countries like USA.
Though India’s surrogacy market provides Indiarragates with a significant source
of income; this benefit is blatantly outweighedtbg commodification, exploitation of
India’s poor uneducated women and by various otharms associated with

commercial surrogacy.

In absence of strict and comprehensive laws intioglao surrogacy, India
becomes the main destination for both intra anermational gestational surrogacy. In
addition to these, in 2008 without any law dealshwthe complicated issues of
surrogacy, in the famouBaby Manji Yamada v. Union of India & Anoth&rcase the
Supreme Court of India has held that business bgacy is allowed in India, which

has again amplified the global certainty for suamgin India.

In 2005, the government of India approved the 2@64ft of the National
Guidelines for the Accreditation, Supervision arepgRation of ART Clinics, drafted
by a committee formed by the Indian Council of MadliResearch (ICMR) and the
National Academy of Medical Sciences (NAMS). Thedglines establish a procedure
for state governmental bodies to oversee all nmmttelating to accreditation,
supervision and regulation of ART Clinics. Afteatithe Law Commission of India
submitted the 228Report in 2009 on ART procedures discussing theoitance and

need for surrogacy, and also the steps taken twat@urrogacy arrangements. In the

12 Law Commission of India “Need for legislation to regelassisted Reproductive Technology
clinics as well as Rights and Obligations of parties Buaogacy” Report-228 (August 2009)
3 AIR 2009 SC 84



meantime to regulate the surrogacy industry indndan 2008, 2010 and 2014 the
government of India introduced bills for legaliziegmmercial surrogacy, however,
nonetheless were become law. Since 2013, underNidlical Visa Regulation 2012,
enforced by the Government of India, surrogacy drgign homosexual couples and
single parents, gay couple and unmarried parents baaned. It permit only duly
married foreign couples and whose marriage shoale Isustained for at least 2 years
to visit India on medical visa for commissioningregacy. To regulate commercial
surrogacy in India, thereafter in 2016, the SuroygéRegulation) Bill 2016 was
introduced and passed by Lok Sabha proposing tmip@nly heterosexual Indian
Couples married for at least five years with irifigyt problems to access altruistic
surrogacy. However the Bill lapsed owing to theocadymentsine die of the
parliament session. Again the Bill was reintrodueed passed by Lok Sabha in 2019
as the Surrogacy (Reg.) Bill, 203Bvery recently, the Union Cabinet has approved
the Surrogacy (Regulation) Bill, 2020 after incaitong all the suggestions forwarded
by the Select Committee of Rajya Sabha on the §aow (Regulation) Bill, 2019.
This is the present unclear picture of surrogaciyclwliis prevailing in India and it is
the demand of time to balance individual rightshwitublic policy considerations

through an appropriate comprehensive legislation.
1.2. Quandary and Debates

Surrogacy is often represented by the fertilityuistly as a win-win situation
for the commissioning parents as well as the satmgnother. The commissioning
parent gets the child they desperately want andstineogate receives the amount of

money that might not be possible her or her famiherwise. However, the quandary

4 The Surrogacy (Regulation) Bill (No. 156), 2019
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of this win-win situation needs to be discussedhia light of socio-political context
and in the light of the legal, medical and ethisalues that clubbed with surrogacy.
Considering the issues associated with surrogaay ranre especially regarding
commercialization of surrogacy, has stimulated ousi responses from various
segments of the society in both national as welingernational level in favor and
against. Recently, much of the debate on commersimtogacy has risen on
exploitation of women, commoditization of childretfferent identity of motherhood,
free and informed consent of surrogates, healtlarddazand risks associated social
stigmatization of surrogates, statelessness ofogate children, and situations of
surrogate children when they were rejected by oeerparent(s) etc. In this context, it
is also mentionable that irrespective of monetapnsaeration in surrogacy
arrangement and probable involvement of the medmhent of pressure and coercion
of family members and/or friends, within altruistarrogacy arrangements cannot be
disregarded. Moreover the element of informalitycohtract in terms of monetary
compensation is also another important factor whatbe addressed in relation to

altruistic surrogacy.

To regulate the surrogacy industry in India, in 20@010 and 2014 the
government of India drafted Bills, however, allgsbavere never passed as law. Lately,
the Government of India has decided to come out witaw to regulate the business
of IVF and Surrogacy in the country i.e. the Suaog (Reg.) Bill, 2016. This bill
seeks to impose a ban on commercial surrogacy éckcthe exploitation on poor
women, and permitting only altruistic surrogacy.olitlaws altruistic surrogacy for
unmarried, foreigners, single parents, live-inHpars and homosexuals. Only Indian

couples who have been legally married for minimurgears can avail the help of
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surrogacy through their close relatives or frieridewever this bill had been passed
by last Lok Sabha but lapssihe dieafter dissolution of the House. After that the new
Surrogacy (Regulation) Bill, 2019 was again preserity the MH&FW, Dr. Harsh
Vardhan in Lok Sabha on 15 July, 2019 and has apgrdy a voice vote on 5
August, 2019 during monsoon session. However, Raafzha referred the Bill to the

select committee for further deliberation in thession on 21 November, 2019.

On 5 February 2020, the Selection Committee hasepted its Report before
the Rajya Sabha on the Surrogacy (Regulation) BOIL9 with many suggestions.
Thereatfter, following the suggestions again theodnCabinet on 26 February 2020,
approved the Surrogacy (Regulation) Bill, 2020. erEfiore it is need of the hour to
study how surrogacy is currently practiced in Indiahether prohibiting and
criminalizing of commercial surrogacy is a goodpster a welfare state like India,
which may deprive a large section of the societynfra basic human right i.e. right to
procreation, how far altruistic surrogacy will beagtically acceptable from the socio-

legal point of view as proposed by the new Surrgd&egulation) Bill, 2020.

To bring clarity on the topic by avoiding confusiabout the various terms
used in this study, the Researcher has mentioriew ltke different types of Assisted
Reproductive Technology used for human reproductilmmg with concepts related

thereto.
1.3. Concepts
Assisted Reproductive Technology (ART)

Assisted Reproductive Technology (ART) refersrémtments of infertility and

procedures that aim to achieve pregnancy. The mmstmon techniques involved
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with ART, including Artificial Insemination (Al), In-Vitro Fertilization (IVF), Intra-
Cytoplasmic Sperm Injection (ICSI), Surrogacy, Pn@lementation genetic diagnosis

(PGD) etc.
Artificial Insemination (Al) and In-Vitro Fertilization (IVF)

This method is considered as the simplest andraamform of ART through
which semen is injected into the woman’s reprodectiract for the purpose of
procreation. Artificial insemination is practiced three ways- firsty woman is
impregnated with semen from either her husbasecondly from a donbtthirdly in

extreme cases a mixture of semen from her hushahtha donot’

In-Vitro Fertilization is a process of fertilizan where an egg is combined
with sperm outside the female body. The processlws hormone monitoring and
stimulating a woman’s ovulatory process, removingoga or egg from the woman’s
ovaries and letting sperm fertilise them in a l&jun a laboratory. After that the
fertilised egg (zygote) undergoes embryo culture Z&6 days, and thereafter it is
implanted in the same or another woman'’s uterustiecessful pregnancy. In-Vitro
Fertilization is also practice in three ways- fiydiVF with egg donor;? secondly IVF

with Donor Embryd"® and thirdly IVF with Surrogacy Arrangemeit.

5 Homologus Atrtificial Insemination (AIH)

Heterologus Artificial Insemination (AID)

Combined or Confused Artificial Insemination

It is useful for women with established Premature @weFRailure, natural menopause or who are
carrier of genetic diseases.

It is a successful form of ART where both partneessaib-fertile.

It is such a form of ART where woman act as a teremyomother, who carry a pregnancy for
another parent(s).

16
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18

19

20
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Gamete Intra-Fallopian Transfer (GIFT) and Zygote Intra-Fallopian Transfer

(ZIET)

Gamete Intra-Fallopian Transfes a newly developed non-coital assisted
reproductive procedure. GIFT requires straightriinsg an unfertilized blend of sperm

and egg into fallopian tubes of sterile women.

Zygote Intra-Fallopian Transfas also a newly developed method of ART.
ZIFT involves transfer of fertilized egg (zygote) the woman’s fallopian tubes
instead of her uterus. For practicing this metHodtly the sperm and egg are letting

fertilized, after that zygote is placed in the warsdallopian tubes to travel to uterus.
Intra-Cytoplasmic Sperm Injection (ICSl) and Oocyte Cryopreser vation

Intra-Cytoplasmic Sperm involves injecting a $ngperm directly into a
mature egg in order to fertilize. ICSI is mainlyedsfor those couples, which have

been sufferings from serious problems with sperm.

Oocyte Cryopreservation is a recently developettgss in which women'’s
eggs are extracted, frozen and stored to presepm@ductive potential in women of

reproductive age and enable women to postpone @anegrto a later convenient time.
Gametes (Sperms and Ova) and Embryos Donation

Gametes and Embryos Donation is using eggs, speomembryos from

someone else in order to help an intended pardm(® a child.

Surrogacy, Surrogate Mother, Surrogate Child, and Commissioning Parent or

I ntended Parent

Surrogacy is another alternative for infertileuples, who cannot procreate

naturally. It involves a woman, who agrees to carpregnancy for another person or
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persons, who will become the parent(s) of the newn kzhild after birth. Intended
parents use surrogacy to start or grow their famihen they cannot do so on their

own. Intended parents who use surrogacy includes-

» Heterosexual couples who have struggled with iitgrt

» Intended mother who are unable to carry a child,

» Intended parents who have a genetic defect ortheaitdition they do not
want onto the child, and

» Homosexual intended parents who want to have atigdime to their

offspring.

Surrogate motherhood may spark notions of advascehtific dealings and
technology, has transformed the life of human beir8urrogate mother is a woman
who bears a child on behalf of another woman, eifteen her own egg fertilized by
the other woman’s partner, or form the implementain her uterus of fertilized egg

from other woman through IVF.

Surrogate child is a child who is carries andwgf by a surrogate mother,
through artificial impregnation. In surrogacy pieet the surrogate has to hand over
the surrogate child to the commissioning parentsrathe birth and also has to
renounce all parental rights over the child. Imlitianal surrogacy, the surrogate is the
child’s biological mother and in gestational suaog, the intending mother or the
donor is the child’s biological mother, the surr@gemother is only birthing mother of

the child.
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Commissioning Parent or Intended Parent is theleowho are intending to
parent a child resulting from surrogate pregnar@gmmissioning parents do not
gestate or give birth to the baby, they only consinis, as this is the job of surrogate
mother. Commissioning mothers are generally womea @annot bear a pregnancy to
term for social reasons or medical reasons of tififgr Commissioning fathers are
men who are in a relationship with a woman, whoncaéifbear a pregnancy for term
due to social reasons or medical reasons of ilfgrtHowever, all commissioning
individuals or couples are not infertile, some luérh are voluntarily does not want to
carry pregnancy for various reasons. But, commamdynmissioning couples are

having genetic relationship with the surrogatecthil
Altruistic Surrogacy and Commer cial Surrogacy

Altruistic Surrogacy indicates to those surrogaagreements where the
surrogate mother does not receive financial rew@eherally, in altruistic surrogacy
arrangement, the surrogate mother is a close velat. family member or close
friend, of the intended parents. Altruistic Surrogacy only real expenses are covered
by the intended parents, no additional compensatios a voluntary and gratuitous

act.

Commercial Surrogacy indicates to those surrogagseeaments where a
surrogate is paid for carrying a surrogate childClommercial Surrogacy, surrogate
mother is compensated for her services beyond gsement of medical expense. It

is a complicated and often controversial topicseai many debates. Presently the
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proposed legislation on surrogacy seeks to ban Gaaial Surrogacy and only close

relatives will be permitted to act as surrogate.
Traditional Surrogacy and Gestational Surrogacy

In Traditional Surrogacy, the egg of surrogatdhapis used and is artificially
fertilized by using sperm from the intended fatbem donor. A traditional surrogate

mother is baby’s biological mother and geneticlifiited with surrogate child.

In Gestational Surrogacy, the embryo is creatadnwvitro fertilization (IVF),
using the eggs and sperm of the intended parerdsrmrs, and is then transferred to
the surrogate. In case of gestational surroga&ychtild is not biologically related to
the surrogate mother as there is no such contoibwif genetic material. Therefore

surrogate mother is often referred as a “GestdtiCagier.”
Surrogacy and Adoption

Adoption is a process whereby a person lawfullgumes the parenting of a
child from that child’s biological or legal paresi( It transfers all rights and
responsibilities from biological parents. It isadished and accepted practice in the
societies from the ancient tim&slt is true that adoption is the way to satisfy tme’s
desire to nurture a child, but it cannot satisfg ttatural desire to have a genetically
child. In India, the adoption process is monitoesul regulated by a statutory body,
called, Central Adoption Resource Authority (CARA)functions as the nodal body
for adoption of Indian children and is mandateditanitor and regulate in-country and

inter-country adoptions.

2L Hindu laws of Manu, Bible, and Babylonians Code of IHamabi in 2285 B.C.
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The biggest difference between surrogacy and tamops genetic linkage.
Surrogacy is a treatment of infertility, its aimtésobtain a pregnancy or a baby for the
infertile parents; in adoption the aim is to obtairfamily for the baby or child. In
surrogacy, the sperms and eggs are collected finenbiblogical parents respectively
and after that they are fertilized outside the badg finally implanted in the uterus of
the surrogate mother. The inclination towards lgadal children has persuaded

mankind to take help of such alternatives for b&gg® biological child.
Surrogacy and Human Organ Donation

Human organ donation implies the transplantatbman organ from a living
person to a patient suffering from different dig=sadt is an old medical technology in
which a healthy person donates his live organ agckidney or liver to other. It is
restricted to a non-commercial transaction by thenen Organ Transplant Act, 1994.
In organ donation, organ donor selflessly sacifites/her body for the good of

another.

In case of surrogacy, the fertilized egg produiced test tube is implanted in
the uterus of a woman, who neither provided heragbnor intended to grown up the
child. However, gestational surrogacy is generatignpensated with money, altruistic
surrogacy is rare one as surrogacy, and itself rneca huge commercial industry.
There are various arguments regarding similaridesl dissimilarities in between
organ donation and surrogacy. In India, the Humaga® Transplant Act, 1994, bans
the sale of human organs, loaning human organs@mdnercialization of the trade of

human organs but surprisingly, the hiring of womiss allowed. Furthermore,
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commercial surrogacy is a self-claimed new kindlabour’ in India. The desire of
having biological child of one’s own flesh and bdowith help of advanced medical

science and technology has help in budding the@gaay industry.
1.4. Scope of the Study

More significantly, lately, surrogacy has becoandifferent happening due to
the ways it has crossed borders in the highly dibdé contexts of the world. In the
present study, the researcher would like to exantime socio legal prospect of
surrogacy in international as well as in natioradel. In the absence of any kind of
regulatory framework and monitoring mechanism ahotercial surrogacy, it creates
various complexities to the parties concerned écstirrogacy. To regulate commercial
surrogacy recently, government of India has propasegolicy whereby it seeks to
impose ban on commercial surrogacy and only all@leuistic surrogacy. The
important thing is that irrespective of contributiof monetary consideration the other
issues social, emotional, psychological, biologiedhical and legal issues will exist
with altruistic surrogacy also. One more importdrihg is that one cannot ignore the
possible involvement of family members and/or fdemwithin altruistic surrogacy of
pressure and coercion. In the present study, itldviike to examine the socio legal
prospect of surrogacy in international as wellragational level especially in relation
to altruistic surrogacy. The research study comeésd on proposed policy of
imposing a blanket ban on commercial surrogacyoutladdressing the actual issues

especially on socio-legal dimension.
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1.5. Objectives of the Study

The urge of parenthood, rights of procreation amght to use new
technological advancement have introduced incrediatential in the reproductive
arena. The practice of surrogacy is a most widetepted phenomenon of assisted
reproductive technology as it have made possibienftividual to beget a genetically
related child. Though ironically, the practice sedmbe a gift for the infertile couples
but in reality it is not untouched from various qapexities. Earlier, surrogacy
arrangements were generally confined within foutlsvhut gradually it became a
profitable business industry. And more surprisinglgmmercialization of surrogacy
has made India as most popular destination of gaoy without any comprehensive
legal frameworks for regulating reproductive tedbgees. Both Commercial
Surrogacy and Altruistic Surrogacy has numerous pteximplications in ethical,
social, legal, emotional, psychological, financiahd biological forms. The present
study is to consider the socio-legal dimension ofragacy especially altruistic
surrogacy in India. Therefore, the present resednvay been conducted with the

following objectives:

i. To examine the concept of Altruistic Surrogacy a@@mmercial
Surrogacy.
ii. To conduct a comparative study of Altruistic Suaog vis-a-vis
Commercial Surrogacy.
li.  To study legal positions of surrogacy arrangemanisternational as well

as national level.
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iv.  To analyse the socio-legal issues involved in eltimisurrogacy.
v. To make a study of compatibility of the currentippland proposed

legislation in present socio-legal context.
1.6. Limitation of the Study

The study of all issues associated with surrogseywt the subject of the study.
The objective of the study to analyze only socgaleissues arises from the altruistic
surrogacy arrangements and how far the proposésidégn will be able to resolve all
those issues. It is not possible to go throughetitee issues associated with surrogacy
practices within a limited time, for which the syulas been limited to socio-legal
issues. Besides these social and legal issuesearassto be the most significant
problems and flaws, which have required a contisuand sincere study to evaluate

the legality and effect of the practice of surrogapon society at a large.

Surrogacy and Fertility Centre was a necessary gfatis study even though
the researcher did not get opportunity to appraache clinics beyond a brief meeting
initially in relation to research work. The auth@m$ concerned were not very
dedicated to access to clinics, patients, and esi@elated to surrogacy arrangements,
However, during the progressed of fieldwork theeegsher had recorded responses to

the queries through interactions with doctor, siated counselor.
1.7. Review of Literature

Review of Literature is the most important pafitadl scientific research to
gather existing knowledge and facts and finallyfitml conclusions and predict the

future in relation to a particular subject mattitradds value and legitimacy to the
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research work through interpretation of existinteriture in the light of latest
developments in the field and by identifying thepgan the particular subject.
Therefore, it has made through study of scholatiglas, books, reports, journals and
other sources relevant to the topic of researcmeSaof important literatures have been

mentioned below--

The book authored by Anil and Ranjit Malhot@utrogacy in India: A law in
the making — Revisitétf, explore how the various law struggles with tedbgyp to
keep up surrogacy. It talks about the inflexibildly adoption existing in Indian legal
system. Through this work the authors draws a cetappicture on the present
position of surrogacy in India. The situation irdia is exceptional as neither it is
banned nor completely regulated. It discussed abwmutattempts those have been
made in the form of guidelines in 2005 and visaulagpns in 2012 and legal
emptiness which leaves it open to abuse and misuséers insight into the draft
Assisted Reproductive Technology (Regulation) BAD10 and 2014 and to the
various lacunas. This book also provides additionaterial, various discussions on

surrogacy.

The book authored by Anindita Majumdairansnational Commercial
Surrogacy and the (Un)making of Kin in Inthd— maps the way in which in-vitro
fertilization (IVF) specialists, Surrogacy Agentshmmissioning couples, surrogate
mothers, and egg donors contribute to the undetstgrof interpersonal relations in

the process of commercial surrogacy. This book feosituation that is entangled in

22 Universal law publishing, Haryand\“2d, 2016
23 Oxford University press, New Delhi®#d,2017
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the local-global politics of reproduction and theys in which the transnational
commercial surrogacy arrangement has lead to aoimgpglebate regarding ethics and
morality in the sphere of reproductive rights. kpkins the diverse and often
conflicting experiences of individuals and familieblere also describes how
transnational commercial surrogacy arrangement ciutoe existence as a process
reflecting larger societal anxieties with specétkerence to technological interventions
in intimate relationships. This book addressedoterianxieties, dilemmas associated
with transnational surrogacy, intention and parg@tan commercial surrogacy,
assisted conception, nurturance and kinship inogate pregnancy, nations, citizens

and negotiations thereto.

The book authored by Gehna Vaishnavi and Naviegkar “Surrogacy:
Medio-Legal issue®* it contains the judicial pronouncement around ghebe in
relation to surrogacy and reflects the medico legslies affecting surrogacy and its
impact on society. It points out the legal looplkplhich are needed to be cured. The
book includes foreign judgment and Indian Judi€laeécedents on issues relating to
surrogacy. It also highlights the pain of familssuggling to have children without
being bothered about the consequences. It inclu@®R Guidelines regarding
surrogacy in India, draft ART Bills, adoption laws relation to surrogacy and
surrogacy legislation in Abroad and Judicial tremisurrogacy at International and

National level.

24 Jaypee Brothers Medical Publishers (p) Ltd., New Dethed], 2015
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The book authored by Gita AravamudaBaby makers: The story of Indian
Surrogacy’® is about surrogacy in India and how it got chanfyeth a marginalized
and socially unacceptable procedure to a multiamli-dollar industry. It is an open-
minded enquiry into surrogacy laws where the autis®s journalistic research and
compelling personal narratives to draw a clearup&ctHere the author contented that
the baby makers are many such as the couples wiplysthe genetic material, the
embryologist who create test-tube babies, the gyngists who insert embryos into
wombs and deliver the babies and the surrogatesn ffitere are the agents who supply
surrogates, organize fertility tourism packages amdn arrange for babies to be
ordered over the internet using frozen genetic natsupplied by the intending
parents. The author states how eggs, sperm ank wdatbryos can be bought and sold

like any other commodity. This book also discussesrogacy as a complex

phenomenon and the thorny ethical issues involved.

The book authored by Amrita PandéeN6mbs in Labor: Transnational
Commercial Surrogacy in IndjZ® in this book describes surrogacy in India as a new
form of outsourcing because couples from all over World hire Indian women to
bear their children for a fraction of the cost afregacy elsewhere. The author visits
clinics and hostels and speaks with 52 surrogatdstizeir husbands and in-laws, 12
intending parents, 3 doctors, 3 brokers, 3 hostdltons and several nurses in order to
know the burgeoning business and the experiencetheoflaborers within it. The

Author’s research focuses on how reproduction mpatsluction in surrogacy and

% Harpercollins publication, 2014
26 Colombia University Press, NewyorK' &d, 2014



24

how this reflects characteristics of Indian labgstem. Through interviews the author
examines the strategies deployed by surrogatestamrcontrol over their bodies and
reproductive futures. Here it is stated that somenen are coerced into the business
by their families, others bargain with clients atiekir clinics to gain access to
technologies and networks. In this book, the Autlamivocates for a better
understanding of this complex labor market, visiagj an international model of fair-
trade surrogacy founded on openness and clearnesfi business, medical, and

emotional exchanges.

The book authored by Dr. Aneesh V. Pill&utrogate Motherhood and the
Law: International and National Perspective it discusses the importance and need
of surrogacy. It also discusses the contradictegal and human rights issues raised
by the practice of surrogacy in present timesuithier examines the competency of
existing legal provisions in India and seeks tovfate realistic solutions for regulating

surrogacy practice by defending the interest ofover stakeholders.

The book authored by Jhon A Robertsdredal and Ethical Issues in Human
Reproductiort?® it states that though egg donations and gestatiumengacy are both
potential techniques for infertility management,t bihey are lack of legal
infrastructure. It further highlights that with cpmehensive legislation, judicial

decision and organized practice will finally dealhwthese loopholes.

" Regal Publications, New Delhi, 2015
28 JD Dartmouth Publishing Co. Ltd., England, 1999
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The book authored by Nancy S. Jeclatral. “Bioethics: An Introduction to
the History, Methods, and Practi¢é&’ this book provides a refined introduction to the
field of bioethics. It describes the history of dtieics, the methods, and the practice of
bioethics. The practice of Bioethics on ethicalits@t the beginning of life, abortion,
reproductive technologies, genetics, surrogatesamtimaking are very elaborately

discussed in this book. It also forwarded the festi@thics in relation to IVF.

The book authored by Purosottam BeheMedical Law and Ethi¢s® this
book explores moral, ethical and legal issues alioa procedures and technologies.
It also makes a comprehensive analysis of the lpgalisions currently with respect

to medicine.

An another exceptional collection of essays ediy Donald Evans, Neli
Pickering ‘Creating the child : the Ethics, law and practideAssisted Procreatigtt*
this volume of essays emphasises on the theoratchpractical problems presented
by the new technologies in assisted human repramusct eastern, central & western

Europe as mentioned by clinicians, lawyers andogbiphers .

The book authored by Kamini Rad’rinciples and Practice of Assisted
Reproductive Technology” this three volume set is a comprehensive guide to
Assisted Reproductive Technology for clinicians. Iirne 1 is comprises of

introduction to infertility, description of physimdy, endocrinology and infertility in

29 Jones and Bartlett India Pvt. Ltd., New Delfiled. 2010
30 Mittal Publications, New Delhi,%1ed., 2007

Springer Netherlands, 1996

%2 Jaypee Brothers, New Delhi! &d., 2014
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both men and women. Thé&%olume is dedicated to IVF and related procedares

volume 3 is an atlas of embryology.

Another book authored by David K Gardenet,al. “Textbook of Assisted
Reproductive Techniqug¥® this book is also a set of two separate volumeARH
Techniques, volume 1 includes Laboratory Perspestiand volume 2 includes
Clinical Perspectives of ART. It gives informaticabout IVF Techniques and

reproductive medicines.

The book edited by Paula Gerber and Katie O’'ByrSarrogacy, Law and
Human Right$®* This book is on the developing field of surrogdaws, across a
number of jurisdictions. It presents critical arsady of the current regulation of
surrogacy via domestic law in Australia, India ahd USA, and the international law

in the form of the UN Convention on the Rightsué thild.

An interdisciplinary collection of articles editedby Sayantani Dasgupta and
Shamita Das DasguptaGfobalisation and Transnational Surrogacy in India:
Outsourcing Lif&>, explore transnational commercial gestationalagiacy and how

its practice is changing concepts of parenthoodsacthe globe.

Another book authored by Dr. G.K. GoswamisSisted Reproduction and
Conflict in Rights'®® a socio-legal study on complex issues of reprodeicights, in

the contexts of forensic medical jurisprudence #mebries of justice. It broadly

% CRC Press, New York, "&ed, 2012

% Routledge, 2016

Lexington Books, 2014

Satyam Law International, New Delhi, 2017
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incorporates contents of equitable justice betwegmoductive rights of parents and

child’s right to know parentage under Assisted Rdpction.

The book authored by Rishika Taneja and Sidhamidt ‘Privacy Law:
Principles, Injunctions and CompensatjoHf it contains the fundamental principles
and legal framework of privacy in India as it staridday. It also too contains privacy
in international law and human rights. It is a guid obtaining privacy relief in Indian

courts when invaded by the state subject and bivatp individual.

One another book authored by Shaun D. Pattinddedical Law and
Ethics”*® it provides coverage of the topics of medical lwd ethics. It discuss about

the details of reproductive technologies along wititutory guideline

After going through the stated literatures, i lndoserved that the reproductive
freedom is recognized and protected every cornghefworld, and the judiciary of
almost countries has been playing a significarg fol the protection and promotion
of reproductive rights. It is true that most of fople whether motivated by biology,
emotional needs, or social pressures, longing lidden at a particular point of life.
But unfortunately many of them are not lucky enotgthave a child due to medical
or social infertility. Infertility is a barrier téhe right to procreation and parenthood.
Though, adoption is a substitute to get a legai, lrit the stigma of infertility kept
haunting the infertile couples and individualsislttrue that advancement of medical
science of technology of human reproduction haskesras a means of achieving

pregnancy. It is fact that on one hand ART haveicely changed human

37 Eastern Book Compay, Lucknow, 2014
% Sweet & Maxwell, 8 ed., 2013
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reproduction , but on the other hand it complexasous personal issues, more
especially uncertainty in parentage determinatioa th scientific interventions and a
serious need has emerged for balancing the sogialod the biology of human affairs
otherwise the growth of society may be exaggerafeubther important matter
observed that whether the body of women shouldré&ted as property or not in
assisted reproduction. Beside these, issue ariether the parent’'s right to privacy
and autonomy of reproduction undermines the riglthe child to know genetic truth
of his/her birth. It has withessed that with nodfie international code of conduct on
surrogacy practice, the emerging and conflictingslaf surrogacy practice different
as per different legal jurisdiction. More signifitdy it has seen that surrogacy has
become one of the most contentious techniques df &Rknumerous ethical, physical,
psychological, economical, social, legal and religi issues are associated with it.
And some social and legal issues are often leftldressed. Such as, what happens, if
during the pregnancy or before giving birth of twerogate child, the intended parents
die or divorce and subsequently, none of willingake delivery of the child, can the
intended parents require the surrogate to termithetgoregnancy, when the fetus or
surrogate mother has serious health problems aghpeMedical Termination of
Pregnancy Act, 1971, what are the remedies forehgedies to surrogate mother if
intended parents abandon the surrogate child etdo.sesolve all those problems, a
deliberate discussion on such issues is very inigerand desirable. Apart from these
considering India’s recent legislative action, gchme essential to examine the
probable issues which may arise out of surrogacgngements. Most significantly,

when the surrogacy is widely accepted and involvemaf the Government is
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necessary to protect the interest of the surroguetiner through the process provided
in Private International Law, the response of Indiauthorities in invariably

unenthusiastic, whereby it seeks to impose blabket on commercial gestational
surrogacy. In this context, it is felt that legalg altruistic surrogacy is not only
answer to protect the rights and interests of taeigs concerned to the surrogacy
arrangements. So the present study demands tosasahow far the practice of

altruistic surrogacy is acceptable from socio-letjalension.
1.8. Research M ethodology

Methodology is a pre-requisite in scientific imgu Different methods are
applied to different research work. Research Metlog)y is a systematized
investigation to gain new knowledge about the mrobbr phenomena in question. In
its wider sense, methodology includes the philogophd practice of the whole
research process. It provides the standards whiglrésearchers use for integrating
data and reaching conclusion. The nature of lesgales and the subject matter of law
are radically different in many respects from satieer fields of study. Therefore, the

content of the prepositions and explanations msy differ.

The methodology of legal studies involves theunaules, interpretations and
criterion for admissible explanations as well esesrch design, data process routine.
In most of the legal investigations, qualitativdadaas to be analyzed. One needs to
seek access to adequate data for one’s investigatia analyze the same on the basis

of the study of related literature.
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Legal research for issue of surrogacy is notaigitt process; it is twisted and
touched every aspects of the society at some phatipoint. Hence, in this work, the
research methodology consists of both doctrinalrddoctrinal study. Both primary
and secondary sources of data have been used doatahe study. Primary sources
include the Constitution of India, Internationakdties and instruments, different
statutes and various judicial pronouncements of dberts and secondary sources
adhered to include books, journals, periodical, taporters and internet sources to
find out various fact-situations of the subject dhd researcher judiciously analyzed

the available data by studying the related litesatu

For the purpose of review of existing literatthie researcher visited library of
Indian Law Institute, New Delhi, library of the Setariat, Govt. of Assam, library of
Administrative Staff College, Khanapara, Guwah8hlirary of Gauhati University,
library of Dibrugarh University, library of Assam édical College, Dibrugarh and
library of Gauhati High Court, Guwahati. The adulital sources include authentic
books, relevant publications, articles and materfabm past research work in the
related field are utilized whenever found relevaithis study is descriptive,

comparative and analytical of existing literature.

To conduct non-doctrinal study whereby gatherlearcconcept on entire
treatment of infertility and to know various modetevelopments in the field of ART,
the researcher have visited three significant lakspiin Guwahati. These three
hospitals were selected for this study only becatisey are known for providing

treatment of infertility in Assam. To conduct thady, unstructured interview method
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was used. During the study researcher had recasdew responses to the quarries
made to the medical personnel on infertility mamagets. And the researcher has
used this method to examine the opinion of mediemsonnel on surrogacy in India

and the acceptability of the proposed altruisticcgacy.

In this study no hypothesis is formed to be pdove disproved as the
researcher did not any necessity to formulate aypothesis or research question

during the period of study.
1.9. Chapter Plan

CHAPTER-I of the research work is INTRODUCTIONhis Chapter deals
with the introduction of the thesis, which contathe preliminary introduction of the
concept of Assisted Reproductive Technologies amdo§acy as one of the most
popular form of ART. It focus how time has beenypig a significant role in the
evolution of human society, the significance an@édcef a child in a family, the
problem of infertility and how the problem of cH#dsness is overcome through
Adoption and various methods of ART including Sgaoy. It also emphasizes on the
picture of Surrogacy in India and dilemma and debatated to surrogacy. To bring
clarity on the topic by avoiding confusion, it alsontains the concepts of the various
terms used in this study. It also contains the sadghe study, objectives of the study,
limitation of the study, review of the literaturegesearch methodology and chapter

plan.

CHAPTER-II of the research work is HISTORICAL DEYOPMENT OF

SURROGACY. This chapter is basically deals with thstorical development of
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Surrogacy and it is required to understand andovollthe entire process of
development of surrogacy and surrogacy arrangemkmntsentions the approach and
methods provided in Manu Smriti in relation to mextion of a child when a husband
dies childless or incapable of fatherhood. Theysuidhistory of Surrogacy is carried
out in two parts, first one is Indian Perspectived ssecond one is International
Perspective. In Indian perspective, it describesoua incidents of occurrence of
surrogacy in Indian Mythology and also describew ibe Modern development of
medical science and human reproductive technolag brought India to the front
position among other countries after the born ofrfM/e second and India’s first IVF
baby Durga in Kolkata on"8October, 1978. In International Perspective, &olibes
about the references of Surrogacy found in Biblitales and in the history of
Mesopotamia’s Hammurabi Code, and the journey frbmaditional Surrogacy to
Gestational Surrogacy through various phases ofeldpment caused by the
advancement of ARTs. It also mentions some montehemlestones in relation to
Surrogacy Arrangements occurred in various couwstrié also focuses on the
development of a global phenomenon i.e. InternatioBommercial Surrogacy
Arrangement, where commissioning parents in onatrpulirectly or indirectly hire a
woman in another country to bear a child on thehmaf. It also focuses how there is
gradual rise of Single Parent and Homosexual ceugtel transgender person families

through ARTs around the World.

CHAPTER- Ill of the research work is RIGHT TO PRREATION AND
RIGHT TO ASSISTED REPRODUCTIVE TECHNOLOGY-LEGAL PRASIONS,

POLICIES AND LEGISLATION CONNECTED TO SURROGACY. Thchapter
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seeks to elucidates the recognition of need fohila @s a basic human right and its
incorporation as right to procreation includinghtigo use ART at international as well
as national level. It focuses on various IntermatidHuman Rights Conventions, such
as UDHR, ICCPR, ICESCR, CEDAW, ICPD, IPPF, Haguepttbn Convention etc.
It also discusses the existing legal frameworksdgulating surrogacy in international
as well as national level. It also focuses on danginal and various existing
legislative provisions applicable to Surrogacy mdia such as, ICMR Guidelines,
228" Report of Law Commission of India, draft ART BjliSurrogacy (Reg.) Bill,
2016, 2019 and the Surrogacy (Reg.) Bill 2020 aherdaws applicable to surrogacy

arrangements in India in absence of specific lagh.

CHAPTER-IV of the research work is SURROGACY-TY®EAND
TECHNIQUES. This chapter deals with different typésurrogacy arrangements and
scientific techniques and procedures used for §aoy It elucidates the concept of
different types of Surrogacy Arrangements considgrcontribution of monetary
compensation and genetic materials. It descrilsgssse procedures have to observed
to get a child through IVF surrogacy such as, Garastimulation, Preparation of the
surrogate, Ovum pickup, ART for male factor infitsti IVF of gametes,
Cryopreservation of embryos, Embryo transfer irfte twvomb of surrogate, IVF
success and failure and Complications of ART treatist And it also mention about
the basic procedures required to be followed forafd IVF Surrogacy, namely,

counseling for surrogacy, medical test for varidiseases, surrogacy arrangement .
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CHAPTER-V of the research work is SOCIO-LEGAL I#S OF
SURROGACY: ALTRISTIC SURROGACY VIS-A-VIS COMMERCIAL
SURROGACY.This chapter conducts a comprehensive study omiéiic Surrogacy
and Commercial Surrogacy. It discusses how ARTé$nigoes used for assisted
reproduction creates a complex relationship amargetic mother/father, gestational
mother, and legal mother/father and a child botnod®ART. It focuses on socio-legal
issues involved in Altruistic surrogacy and Comecmd surrogacy and especially
issues involved in International Gestational ConuiarSurrogacy Arrangements as
surrogacy being controversial form of ART raisesues like interference with nature,
commoditization of child, exploitation of surrogat®men etc. It has made attempt to
throw light over some other social and legal isstiesse are often left unaddressed.
This chapter also critically evaluated that how khek of comprehensive legislation
has become a responsible factor for growing unekhpcactices of ARTs clinics in
surrogacy arrangements which has lead to commeatiain of Surrogacy and socio-

economic exploitation of surrogate mother.

CHAPTER-VI of the research work is JUDICIAL FINDINE This chapter
makes an effort to study various judicial findingdating to surrogacy of various
jurisdictions. It analyses the interpretation magethe judiciary on various issues of
surrogacy arrangements for a better prospectsrobgacy in both international and

domestic level.

CHAPTER-VII of the research work is DISCUSSION. Jhapter critically

discussed all the forgoing chapters. It furthecdsses how the lack of comprehensive
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legislation on surrogacy has lead to socio-econoexiploitation of the surrogate
mother and commodification of the surrogate chitdr&nd it also discusses to what
extent is it wise for the society to accept altiisurrogacy to allow women to make
surrogacy arrangements about the use of their botlialso discusses an inconclusive
challenge and controversy posed by unjustifieddsasingle, married and unmarried
persons from entering into surrogacy arrangementsaddition to these, it also
discusses the legality of the new Surrogacy (ReigulpBill 2020 and how far it is

acceptable in the proposed form.

CHAPTER-VIII of the research work is CONCLUSIOM this chapter the
researcher has made reasonable attempts to enpliagizhe Assisted Reproductive
Technology is to be considered as necessity fombdern society. Further, it has
discusses surrogacy as beneficial in comparisorotteer methods of Assisted
Reproductive Technologies. It further contains fineings of the present study and
provides suitable recommendations thereof for mizimg the problems associated

with surrogacy.



