CHAPTER -3
LAW, PROCEDURE AND TREATMENT OF

JUVENILE DELINQUENTS

As rightly stated by Friedman in his classic wdtkw in Changing Society’, the
state of criminal law continues to be, a decisigection of social consciousness of
society. Therefore criminal law should adopt théeafve machinery or deterrence
based on factual matrix. The State through theunsntality of criminal law should
function to ensure security of persons and propefriyie people by eliminating crime,
failing which the contagion of lawlessness wouldi@mine peace and social order and
lay it in ruins. The object of criminal law shoub@ protection of society and stamping
out criminal proclivity*

Therefore, law as a cornerstone of the edifice afep should meet the
challenges confronting the society in the form eriamd criminals. Justice demands that
court should impose punishment befitting the crisoethat public indignation of the
crime is duly reflectedThe use of alcohol and other drugs is of ancieigirobut their
consumption and the consequent problems have adsameming magnitude and
dimension in the recent past in many parts of tbddv All this has caused a great deal
of concern and the formidable challenge posed twokmists, lawyers, doctors and
administrators have drawn a variety of resporidasH.O. defines that Drug addiction
is a stage of periodic and chronic intoxicationridetntal to the individual and to

society, produced by the repeated consumptiondofig.

Kathpalia,Girish (2016griminology and Prison ReformkexisNexis, Haryana, at P.10.

2 Supreme Court’s observation in Dhananjoy Chatyevl State of West Bengal (1994)2 SCC 220.
Ahmed, Siddique (2016 riminology, Penology and Victimologiastern Book Company, Lucknow,
at P. 169.
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The use of drugs and drinking of liquor is onesoth socio-economic evils that
have exerted its baneful impact on teeming milliohindian since ages. Laws of Manu
stipulate that a Brahmin who drinks forbidden liggbould be made to drink that liquor
boiling hot until his throat is scaldéd@he intoxicating properties of certain cannabis
preparations were probably known in India more tBa000 years ago. The earliest
reference to it is in Atharva Veda, a religioustteslieved to belong to the period 2000-
1400 B.C. The Buddhist Law also abhors the consiemmf liquor. Alcoholic drinks
are prohibited among Muslims, and certain castelttBrand Jains.

It is considered to be a crime against public gafetcial order and morals.
Indian constitution is first and foremost a soclatument. The sole aim of the inclusion
of Socio-economic justice in the Constitution washring about a socio-economic
revolution so as to promote the welfare of commanmThe Directive Principles of
the State Policy of the Constitution of India, dfieally the Article 47 envisions
prohibition on consumption of liquor. According tihis Article the State shall
endeavour to bring about prohibition of the constiompexcept for medicinal purposes
of intoxicating drinks and of drugs which are ingws to health. Criminality occurs
mostly because of the effect of consumption inldveest self control and a sense of
responsibility and often leads to accidents. Thesspssion of narcotics and
psychotropic, however, is usually illicit and espdlg trafficking in them is nearly
always so. Therefore, the criminality associatetthwhem is concerned more with their

movement and attempts to obtain them, than actsnitted under their influencé.

Sirohi, J.P.S. (2011Eriminology and Penologyllahabad Law Agency, Haryana, at P.606.

® CESC Ltd. vs. S.C. Bose, AIR 1992 S C 573.

Pranjape, N.V. (2011)Criminology and Penology with VictimologyCentral Law Publication,
Allahabad, at P. 208.
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3.1 Indian Law Relating to Substance Abuse

The problem of Juvenile delinquency is becomingvgr day by day. Besides
this, one of the major factors contributing towagdswth of juvenile delinquency is the
use of alcohol and other substance abuse by theag &buse has emerged as a major
global problem. In our country, according to latestimates, more than 4(four) million
people are victims of drug abus&o deal with this problem the Indian Govt. as ves|
Assam Govt. has taken several legislative meaduves time to time. Thus there are
two basic strategies in dealing with the problenaddiction. One is legal and the other
is therapeutic. The legal view is chiefly concermeith the effects of drugs that are
regarded detrimental to the individual and the estyciDrugs are, therefore, labelled as
illicit items and the user becomes an offendehm éyes of the law and is subjected to
prosecution and penalization. Both the illicitnessd the punitive patterns maintain
public condemnation of the users. The researcher discussed the relevant legal
measures relating to this problem in this chapter.

3.1.1 Narcotic Drugs and Psychotropic Substances undehe 7th Schedule of the
Constitution

India is a welfare State. It is the constitutiomity cast upon the State to
provide for conditions suitable to good public hlefi To deal with the menace of drugs
and psychotropic substances the Indian Constituriors 7" Schedule has given power
of legislation to Central as well as State Govemtsmieon the matter exclusively and
concurrently under the three lists as follows-

List I- Union list: Entry 59- Cultivation, manufacture and sale foraxpf opium.
Entry 84- Duties of excise on tobacco and otherdgomanufactured or produced in

India except-

7 Sachdeva, D.R. (2015pcial Welfare Administration In Indi&jtab Mahal,Allahabad,at P.575.
Shukla,V.N. (2006)The Constitution of Indiggastern Book Company,Lucknow,at PP.954-961.
°®  Supra note 4, at P.606.
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(a) Alcoholic liquors for human consumption.

(b) Opium, Indian hemp and other narcotic drugs rardotics, but including medicinal
and toilet preparations containing alcohol or amjpstance included in sub-
paragraph (b) of this entry.

List II-State list: Entry 8- Intoxicating liquors, that is to say, puation, manufacture,

possession, transport, purchase and sale of imtiirxgcliquors.

Entry 51- Duties of excise on the following goodarufactured or produced in the

State and countervailing duties at the same or dovedes on similar goods

manufactured or produced elsewhere in India-

(a) Alcoholic liquors for human consumption;

(b) Opium, Indian hemp and other narcotics, drugsl @aarcotics, but including
medicinal and toilet preparations containing aldotvoany substance included in
sub-paragraph (b) of this entry.

List IlI-Concurrent list: Entry 19- Drugs and poisons, subject to the prowsiof

entry 59 of List | with respect to opium.

Besides the aforesaid items, item 14 of the Uhishi.e. “Entering into treaties
and agreements with foreign countries and implemgmnf treaties, agreements and
conventions with foreign countries” is relevantcgnindia is a party to a number of
international conventions on narcotic drugs anapsiropic substances.

In State of Rajasthan v. Mana Singht® Rajasthan High Court was of the view
that it was not in dispute that in view of Entry ©® the Concurrent List of the
Constitution of India the law relating to the NDR&t falls within the executive powers

of the Union of India.

19" state of Rajasthan v. Mana Singh, RLW 2003(J)3Ra.
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3.1.2. The Opium Act, 1878

The Opium Act was enacted to regulate possessalr, purchase, transport,
import or export of opium and providing punishméartcontraventions. The drug abuse
was dealt with essentially as a medical problengaleontrols under the Opium Act
were somewhat limited and mainly directed to tlafitking in drugs. The Act did not
provide any distinct and separate procedure for ittvestigation and trial of the
offences created by it. The offences were to bestigated, inquired into and tried
under the provisions of Criminal Procedure Codes faximum punishment provided
under the Act was only one year, enhanced to §ygaes by an amending Act, 1957.
3.1.3. The Dangerous Drugs Act, 1930

The Dangerous Drugs Act, 1930 was enacted priyngwildeal with the drug
problem in the international setting and coveredgdrother than opium like cocaine
and morphine. The need for the enactment wasreliew of the Geneva Dangerous
Drugs Convention of 1925. The Act furnished sulsihrpowers to the Central
Government regarding the production, supply andirobrof dangerous drugs in the
country. In view of the prohibition policy acceptest the national level after
Independence, greater restrictions were placed hen donsumption of cannabis,
particularly ganja and opium in many parts of toerdry. In many States, the sale of
ganja and opium, in particular the oral use ofl#teer was banned. In some States and
territories ganja and opium could be given onladalicts on medical prescriptions.
3.1.4. The Narcotic Drug and Psychotropic SubstanseAct, 1985

India has comprehensive substantive law on droggheé form of an Act of
Parliament titled, “Narcotic Drugs and Psychotrofigbstances Act, 1985”. This Act
has been amended in 1988 and now it is known a®tieention of lllicit Traffic in

Narcotic Drugs and Psychotropic Substances (Amengn¥ct, 1988.This Act is
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useful for the preventive detention of dangerousgdoffenders. The NDPS Act
amalgamated all the previous three British era lawshe subject, namely the Opium
Act 1857, the Opium Act, 1878 and the DangerougyBrict, 1930.
3.1.4.1.The main features of the NDPS Act are as follows:
e The Act extends to the whole of India. Moreovegpplies to all citizens of India,
outside India and all persons on ships and aircegittered in India
e |t declares in no uncertain terms its objectivebda ‘stringent law’, thus clearing
all doubts about the justification for heavy peiealincluded in it.
e The Act seeks to prevent and penalized abuse ofraffatking in illicit drugs —
both narcotics and psychotropic substarttes.
e |t seeks to effect co-ordination among the enformenagencies of the Central and
the State Governments and the connected authdfities
e It lays down the ways and means to implement thevipions of the UN
Conventions on Narcotics and Psychotropic Substance
e It makes obligatory on the Govt. of India to extemdsistance to foreign
governments and international organizations in mhatter of prevention and
suppression of trafficking in drugs.
e |t seeks to make provisions, among other things treatment, education, after
care, rehabilitation and social integration of dusgrs. For this purpose, it created

a “National Fund for Control of Drug Abusé&®,

' Section 4 of the Narcotic Drug and Psychotropibssances Act, 1985.
12 H

Ibid.
13 Section7A of the Narcotic Drug and PsychotropibSances Act, 1985.
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e |t provides for the appointment of a Narcotics Cassioner of India to
superintend in illicit cultivation of opium poppwif pharmaceutical purposes.

e The penal system established by this Act is verjpgnt. It has put in place
several tiers of penalties, from imprisonment for months with a fine of Rs.
10,000/- to imprisonment for ten years with a fimé Rs.1,00,000/- to
imprisonment for twenty years with a fine or Rs,@D/- to sentence of death.
Enhanced punishment of offences after previousictiom is also a specialty.

e The Act provides for trial by a Special Court of drug offences that are
punishable with imprisonment for more than threarge

e The offences under NDPS Act are cognizable andh@dlable. The bail provision
in the Act even when it is to be granted by a caemtecourt has been made stiffer
than general offences under other laws.

e The Act is a self-contained statute. It lays dovaberate and minutely worked
out procedures for investigation of drug-relatesesaover and above the Criminal
Procedure Code,1973.

e A most important feature of this Act is the prouisifor forfeiture of property
derived from or used in illicit trafficking in drisg

e The most positive aspect of the Act is that it etpehe government to take
adequate care of the drug addicts such as treatneelication, after-care,
rehabilitation, and social re-integratith.

e A drug control authority exclusively to investigaead prosecute drug offenders
nationwide has been created under the NDPS Actruhdditle “Narcotic Control
Bureau”. It has been tasked to control and supptiss drugs production and

trafficking and to keep tabs on the growth of Natexorism in the country.

14 Section 71 of the Narcotic Drug and Psychotr&ibstances Act, 1985.
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3.1.4.2. Important Provisions of the Narcotic Drugand Psychotropic Substances
Act, 1985(Amended in 1988)

The main policy underlying the Act is to prohibiupply and distribution
(trafficking) of prohibited drugs, for which minimusentence of ten years, which may
extend to 20 years, with a minimum fine of rupees takh, and a maximum up to two
lakhs has been prescribed. The Act makes no distmbetween a drug addict and a
drug-trafficker in respect of punishment exceptam8ections 27 and 64-A of the Act.

Section 27 of the Act provides that if a drug atigroves that he possessed drug
of less than ‘small quantity’ and that it was fas bwn personal consumption and not
for sale, he or she shall be liable to punishmemciv may extend to maximum one
year.

Section 33 of the Act provides that the provisiohshe probation under section
360 of the Code of Criminal Procedure, 1973 andhef Probation of Offenders Act,
1958 shall not apply to a person convicted of damafe under this Act, except if such
person is under eighteen years of age.

Section 64-A provides immunity to a drug addiconfr criminal liability
provided that if he proves that the offence is coitea for the first time and he or she
voluntarily agrees to be treated for de-addictiva recognized institution.

Section 71 of the Act provides for rehabilitateved reformative measures for an
addict whether he is an offender or not. Thus Atiecombines within it deterrence and
reformative techniques of punishment to tackle pmeblem of drug addiction and
trafficking effectively.

In India drug addiction is spreading like wildefias could be seen from the fact
that heroin was being recently smuggled even ird deadies. Two Nigerian nationals

were sentenced to 12 years rigorous imprisonmetagime of Rs. 2 lakhs by Greater
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Bombay Principal Judge Mr. S.A. Kirtikar on 25.128Y under the NDPS Act for
smuggling huge quantity of heroin in dead bodres.

The Supreme Court of India, iDawood Lama’s Casé® confirmed the
conviction of the accused, a foreign national urtberNarcotic Drugs and Psychotropic
Substances Act, 1985 and sentenced him to 10 yegosbus imprisonment and to pay
a fine of Rs. 1,00000/- and in default further wgderigorous imprisonment for two
years. In this case brown sugar was seized fronaticeased which is a narcotic drug
and not a psychotropic substance. The Court funthied that under NDPS Act, the
police officer taking search is duty bound to imfiothe person arrested that if he so
desired he shall be searched in the presence atett®&d Officer or a Magistrate.

In Birendra Kumar Rai v. Union of India ,*’ the Supreme Court further held
that in a case falling under the Prevention ofghlle Traffic in Narcotic Drugs and
Psychotropic Substances Act, 1988, the accusedldshomu sternly dealt with under
Section 3 of the Act and provisions of Article 2R@ the Constitution of India are not
attracted in such cases. Therefore, the detenfidtheoaccused under the Act shall not
be held arbitrary.

In State of Maharashtra and others v. Nagpur Distilers,*® a two Judge
Bench of the Supreme Court took a serious notegabt addiction among the younger
generation and urged the Government to work towagdsdually reducing the
consumption of liquor.

3.1.5. Assam Students and Juvenile Smoking Act, 132
The Act aims to prevent smoking by students andpaison apparently under

the age of 16 years. Under the Act, no person skdlltobacco, cigarettes, etc., to any

Supra note 9, at P.613.

6 Wilfred Joseph Dawood Lama v. State of Maharaslfr990) Cr. L.J. 1034.
7 Birendra Kumar Rai v. Union of India, AIR 1993 S@2.

18 State of Maharashtra and others v. Nagpur Dissi}l2006 (5) SCC77.
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person under the age of sixteen years, or any studeler the age of seventeen. The
Act, however does not apply when the person to wkaoh products are sold was at
that time employed by manufacture or dealer of spodducts. Now the Act was
repealed by Juvenile Justice (Care and Protecfi@hitdren) Act, 2015.

Section 77 of the Act is titled “penalty for gignntoxicating liquor or narcotic
drug or psychotropic substance to a child” andigect8 provides that whoever uses a
child, for vending, peddling, carrying, supplying $muggling any intoxicating liquor,
narcotic drug or psychotropic substance, shallideld for punishment. The Act has
hence subsumed by the Juvenile Justice (Care aelcBon of Children) Act, 2015.
3.1.6. The Assam Opium Smoking Act, 1927

The Act aims to prohibit the smoking of opium imetState of Assam by
providing penalizing provisions for the same. Undlee Act, it is unlawful for any
person to smoke opium. Any person smoking opiupuisishable with fine up to fifty
rupees and imprisonment up to one month. It furfivehibits smoking of opium in a
company or as a part of an assemBljre Narcotic Drugs and Psychotropic Substances
Act, 1985 is more detailed in its definitions araimprehensive than the Assam Opium
Smoking Act, 1927 and subsumes the purposes farrwhwas enacted.
3.1.7. The Assam Opium Prohibition Act, 1947

The Assam Opium Prohibition Act, 1947 was enacted prohibit the
consumption (except for medicinal purposes) andggtmyg of opium in of Assam. The
Narcotic Drugs and Psychotropic Substances Actb 18&s established as an umbrella
law to “Consolidate and amend the law relating &ocotic drugs, to make stringent
provisions for the control and regulation of openas relating to narcotic drugs and

psychotropic substances”.

19 Section 3&4 of the Assam Opium Smoking Act, 1927.
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3.1.8. The Assam Excise Act, 2000 (The AmendmenttA2018)

The Assam Excise Act was enacted in 2000. Theigcelating to import,
export, and possession of intoxicating liquor ahthtoxicating drugs. The Act defines
intoxicating, intoxicating drug and liquor. Intogitng means any liquor or intoxicating
drug?® “intoxicating drug” means?*

(i) the leaves, small stalks or flowering or fmuy tops of the Indian hemp plant
(Cannabis Sativa L) including all forms known asibdp, sidhi or ganja;

(i) charas, that is, the resin obtained from lidian hemp plant which has not been
submitted to any manipulations other than thoseessary for packing and
transport;

(i) any mixture with or without natural matersalor any of the above forms of
intoxicating drugs, or any drink prepared therarfrand

(iv) any other intoxicating or narcotic substamdsich the State Government may, by
notification, declare to be an intoxicating druggls substance not being opium,
coca leaf, or manufactured drug, as defined in MNwercotic Drugs and
Psychotropic Substances Act, 1985.

“Liquor” means intoxicating liquor and includesl diquid consisting of or
containing alcohol; also tari and pachwai in angnfpand any substance which the
State Government may, by notification, declare ¢oliquor for the purposes of this
Act.??> The Chapter - Il of the Act also provides fortrgion on import, export and

transport of intoxicant subject to restrictions epd by the State GovernmefitThe

State Government may, by notification-(a) prohiblie import or export of any

20 section 2(0) of the Assam Excise Act, 2000.
2L Section 2(p) of the Assam Excise Act, 2000.
22 gection 2(q) of the Assam Excise Act, 2000.
2 Section 8(1) of the Assam Excise Act, 2000.
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intoxicant into or from the territories to whichitbAct applies or any part thereof; or (b)
prohibit the transport of any intoxicafit.

The Act also prohibit into the areas to which tAtt applies the publication or
display of advertisement of liquor or intoxicatipgeparation$® The Act provides that
no intoxicant shall be sold except under the aitthand any person for contravention
of any provision of the Act shall be liable for psimment®

The Amendment Act, 2018 inserted two importantvigions that no person
shall be allowed to consume liquor or any intoxtdama public place [as defined under
section 2(z)] and if any person consume liquorrgriatoxicant in a public place, create
nuisance, shall be liable for punishméht.

3.1.9. The Assam Ganja and Bhang Prohibition Act,958

The Assam Ganja and Bhang Prohibition Act was texam 1958 to prohibit
cultivation, collection, possession, consumptioanofacture or sale of ganja in, and of
smuggling thereof into the State of Assam and tstrict cultivation, collection,
possession, consumption, manufacture or sale ohdhwith a view to effect its
ultimate prohibition in the State of Assam. The Aefines that ‘Ganja®® means dried
flowers, flowering or fruiting tops of the Indianefhp Plant (Cannabis Sativa L.); and

‘Bhang’ *°

means leaves of the Indian Hemp plant (Cannabis&Sht) including such
form known as Siddhi. The Act also provides thehgstion that no person shall
cultivate, collect, import, transport, manufactwell, buy, possess or consume and use

ganja or bharj and whoever contravenes the provisions of Se@&ishall be liable for

24 Section 10 of the Assam Excise Act ,2000.

25 Section 11 of the Assam Excise Act ,2000.

26 Section 53 of the Assam Excise Act, 2000.

27 Section 63A & 63B of the Assam Excise Amendmert; 2618.
28 Section 2(3) of the Assam Ganja and Bhang Prabibict, 1958.
29 Section 2(4) of the Assam Ganja and Bhang Prabibict, 1958.
%0 Section 3 of the Assam Ganja and Bhang Prohibiicin 1958.
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punishment® This Act also prohibited formllowing premises to be used for the
commission of an offencd.
3.1.10.The Assam Liquor Prohibition Act, 1952

The Assam Liquor Prohibition Act was enacted ib2A%or the prohibition of
possession, consumption and manufacture of liquanid of smuggling thereof. The
Act defines liquor. ‘Liquor means any intoxicatingguor and includes all liquid
consisting of or containing alcohol, also tari apdchwai in any form and any
substancé® But ‘Tari’ is not included under this Act. The Aaso provides the
prohibition that no person shall transport, importpossesses, sell or buy, consume
liquor except on a permit granted and manufactitigieor etc

The Act also bans the publication or display ofeatisement of liqud? and
also provides the punishment, whoever contravemepiovisions of Section 3 of this
Act. Provided that a person, who is under 21 yeaegge and against whom no previous
conviction is proved, may be awarded a sentendessfthan three months and a fine
less than one hundred rupéés.

The Act also prohibits any person for allowing thse of any house, room,
enclosure, space, vessel, vehicle or place andyifpgrson contravenes the provision
shall be liable for punishment. But a person whaiisler 21 years of age may be
awarded a sentence of less than one month and &fis than fifty rupe€e’.

3. 2. Legal Protection of Juvenile
For the protection of juveniles or child the Indiagislature has enacted various

laws. Relevant provisions are discussed belowligrief

31 section 4 of the Assam Ganja and Bhang Probibitict, 1958.
32 Section 5 of the Assam Ganja and Bhang Prohibitict, 1958.
3 Section 2(3) of the Assam Liquor Prohibition At®52.

34 Section 3 of the Assam Liquor Prohibition Act529

35 |bid.

3% Section 4 of the Assam Liquor Prohibition Act529

37 Section 5 of the Assam Liquor Prohibition Act529
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3.2.1. The Apprentices Act, 1850

The Apprentices Act, 1850, makes the beginning e fuvenile justice
machinery in India. The Act was concerned about jineenile delinquency and
covering children in the age group of 10-18 ye@lse Act also provides the vocational
training to the conflicted children for their reliiéhtion. 3
3.2.2. The Reformatory Schools Act, 1897

The first special law dealing with delinquency aller India was under the
Reformatory Schools Act, 1897 which provided thahdd below fifteen years of age,
found guilty of any offence might, at the discretiof the Court, be ordered to be
detained in such a reformatory school for a peabthree to seven years. Under this
Act, no boy over eighteen years of age could baidetl in such an institution. Thus,
under this Act, a beginning was made for incorpogathe rehabilitative techniques in
the penal philosophy for juvenile offendets.

The children often become delinquent by force iofumnstances and not by
choice. By improving the unfavourable environmendl @iving suitable training, it is
possible to reform the anti-social attitude anchmuld him into a responsible citiz&h.
3.2.3. The Probation of Offenders Act, 1958

The Probation of Offenders Act, 1958 aims to previdr release of offenders
on probation after due admonition and for mattemsnected therewitf. The object of
this Act is to prevent the conversion of youthféfleaders into criminals as a result of
their association with hardened criminals of matage in case the youthful offenders

are sentenced to undergo imprisonment in jails lalso provided that if any offender

Sharma, D .D. Young (199@)elinquents in IndiaPrintwell, Jaipur, at P.162.

%9 Supra note 38 at P.163.

%" Tripathi, B.N. Mani (2017)JurisprudenceAllahabad Law Agency, Faridabad, at P.176.

“l Misra, S.N. (2010)the Code of Criminal Procedurd973, Central Law Publications, Allahabad, at
P.862.
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has successfully completed his probation period, wik not suffer from any
disqualifications which are attached with convintioThe Act has been given stress to
reform of young offenders not guilty of serious esf€es and of preventing their
association with hardened criminals.
3.2.4 The Children Act, 1960
The Children Act, 1960 was created for enforcenienhe Union Territories of
India children right through specialized institutso like Juvenile Courts and Child
Welfare Boards. The purpose of Juvenile Court istagunish but to make correction
and thereby the child can lead a peaceful and hrabtailife in the society. This Act
further contains provisions for two agencies tol dei¢h the juvenile delinquents and
the neglected child separately. Now, a child cdaddsent from the Juvenile Court to the
Welfare Board and vice-versa, which will help natlyo in preventing the non-
delinquent from coming into contact with the deliegt, but also facilitate the proper
maintenance of institutional disciplirf®.
3.2.5. The Juvenile Justice Act, 1986
This Act came into force in the year 1987 on afarm basis for the whole

country. The following were the main objectivegtoé Juvenile Justice Act, 1986:
(@) To lay down a uniform frame work for juvenilestice in the country so as to

ensure that no child under any circumstances geddn jail or police lock-up.
(b) To provide for a specialized approach towdltds prevention and treatment of

juvenile delinquency.
(c) To spell out the machinery and infrastructoequired for the care, protection,

treatment, development and rehabilitation of vagioategories of children coming

within the purview of the juvenile justice system.

2 Chatterjee, S. K. (2016]ffences Against Children And Juvenile Offer@entral Law Publications,
Allahabad, at P.408.
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(d) To establish norms and standards for the, midtration of juvenile justice.

(e) To develop appropriate linkages and co-orébnabetween the formal system of
juvenile justice and voluntary agencies.

(f) To constitute special offences in relationjtweniles and provide punishments
therefore.

(g) To bring the operation of the juvenile justgystem in conformity with the United
Nations Standard Minimum Rules for the Adminiswatof Juvenile Justice.

The Juvenile Justice Act, 1986 defines a ‘juverale’a boy who has not attained
the age of sixteen years or a girl who has noirettbthe age of eighteen years.

This Act further classified a juvenile into twotegories—'neglected juveniles’
and ‘delinquent juveniles’. The ‘delinquent juvexijlis one who has committed an
offence under any law of the land and comes in lmndith law. The delinquent
juveniles are brought before the Juvenile Coure TB86 Act has also provided for the
classification and separation of delinquents onlthsis of their age, the kind of their
delinquency and the nature of offences committedthigm. The four types of
institutions under the Act are Observation Homesedile Homes, Special Homes and
After-Care Organizations. Sections 13 and 14 deatls the procedure in case of a
neglected juvenile and procedure in case of a gieéint juvenile is dealt with under
sections 18, 19 and 20. Similarly, Sections 415m#fithe Juvenile Justice Act, 1986
provides for punishments for certain special ofémnin respect of the juvenil®.

3.2.6. The Juvenile Justice (Care and Protection @hildren) Act, 2000

The ratification on the ‘Right of the Child’ 19889 India in 1992 and the
changing Social attitudes towards criminality byldien and need for a more child-
friendly juvenile justice system for the best ietgrof the child were some of the factors

that led to the passing of the new juvenile jusfiCare and Protection of Children) Act,

43 Srivastava, S.P. (1989uvenile Justice in IndjaAjanta Publications, Delhi, at PP.28-36.
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2000" which extends to the whole of India except theeStd Jammu and Kashnif.
The Act repealed the earlier Act of 1986.

The Preamble to the Act states that, it is an tAatonsolidate and amend the
law relating to juveniles in conflict with law amthildren in need of care and protection
by providing for proper care, protection and treatimby catering to their development
needs and by adopting a child-friendly approactheadjudication and disposition of
matters in the best interest of children and fairthultimate rehabilitation and for
matters connected therewith for incidental thereto.

The Juvenile Justice (Care and Protection of @lgd Act, 2000 is a
comprehensive legislation consisting of 70 sectidingled into five chapters. The Act
was enacted on the basis of the international ¢jo&ke provided by the Beijing Rules,
Juvenile Deprived of their Liberty, the Riyadh Celides and other relevant
international instruments for the protection ofidhights. The main object of this Act is
to protect and safeguard the interest of childrezslows eighteen years against
exploitation and child abuse. Various importantvsions of this Act are discussed in
the following:

(I) Definitions - In this Act, ‘Juvenile’ or ‘Child’ is person, whoals not completed
eighteenth years of adé.'Juvenile in conflict with law’ means a juvenilehw is
alleged to have committed an offence and has nmaptaied eighteen year of age as on
the date of commission of such offeffceand ‘offence’ means an offence punishable
under any law for the time being in forte.

A juvenile cannot also be treated as a habibffeinder and cannot be called
upon to furnish security for good behaviour undection 110 of Code of Criminal

Procedure, even if a juvenile who has committechdwes offence of murder or rape or

* Act No. 50 of 2000.

5 Section 1 (2) of the Juvenile Justice (CareRradection of Children) Act, 2000.
6 Section 69 (1) of the Juvenile Justice (CareRmdection of Children) Act, 2000.
7 Section 2 (k) of the Juvenile Justice (Care amdeRtion of Children) Act, 2000.
8 Section 2 (1), Subs by Act 33 of 2006, Sectigfw.f. 22.8.2006).

9" Section 2 (p) of the Juvenile Justice (Care awdeRtion of Children) Act, 2000.
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other serious offence. But, if an offence has beeontinuing offence, then the age of
the juvenile in delinquency should be determinethweference to the date on which
the offence is said to have been committed by teesed® For determining the age of

a juvenile, medical certificate regarding age carcbnsidered only after rejecting date
of birth certificate issued from schadl.

The Juvenile Justice Act has made it clear thane¥ during the course of
inquiry under the Act, a person ceases to be jleamichild the inquiry may continue
and order may be made in respect of such persdinaes to be a juvenif&.

(I Provisions Relating to Juvenile in Conflict with Lav- Chapter-1l of the Act deals
with the provisions relating to juvenile in confliwith law. Some important provisions
in this respect are discussed below.

(A) Constitution of Juvenile Justice Board -The Act makes provision regarding
constitution of Juvenile Justice Board. This Boaitthll consist of a Metropolitan
Magistrate or a Judicial Magistrate of the Firsas3l, as the case may be and two social
workers of whom at least one shall be a woman. \EB&nch of the Board shall have
the powers conferred by the Code of Criminal Praced1973 on a Metropolitan
Magistrate or as the case may be a Judicial Matgstof the First Class and the
Magistrate of the Board shall be designated a®theipal Magistrate>®

(B) Procedure etc. in relation to Board A juvenile in conflict with law has to be
produced before the Juvenile Justice Board. WhenBbard is not sitting, such a
juvenile may be produced before an individual memdikerwise the Board shall meet
at such times and shall observe such rules of dureein regard to the transaction of
business at its meetings, as may be prescribedortiee made by the Board shall not be

invalid in the absence of any member during angestaf the proceedings provided,

* Vimal Chadha v. Vikash Choudhury and anothe®20ri LJ 3190 (SC)

®1 Devendra Kr. Chintu v. State of U.P. 2007 Cri(NDC) 60 (All).

°2 Arnit Das v. State of Bihar, AIR 2000 SC 2264.

%3 Section 4 of the Juvenile Justice (Care and Btiote of Children) Act, 2000.
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there are at least two members, including the Rrahdagistrate, present at the time of
final disposal of the case. In the event of anjedénce of opinion among the members
of the Boards in the interim or final dispositiotihe opinion of the majority shall
prevail, but where there is no such majority, tipenmn of the Principal Magistrate
shall prevail>*

(C) Power of Juvenile Justice Board-The Board shall have the power to deal
exclusively with all proceedings under this Actatiig to juvenile in conflict with law
except as otherwise provided in this Act and thevgyzs conferred on the Boards may
also be exercised by the High Court and the Couidession when the proceeding
comes before them in appeal, revision or other#ise.

(D) Procedure to be followed by a Magistrate not eppowered under the Act- When
any magistrate not empowered to exercise the postexBoard under this Act is of the
opinion that a person brought before him underpifeerisions of this Act, (other than
for the purpose of giving evidence) is a juvenitehe child, he shall without any delay
forward the record of the proceeding to the comuedethority having jurisdiction over
the proceeding. The competent authority to whiah pinoceeding is forwarded shall
hold inquiry as if the juvenile or the child hadgimally been brought beforet.

(E) Procedure to be followed when claim of juvenity is raised before any Court-
According to the Act whenever a claim of Juvenilgyaised before any court or a court
is of the opinion that an accused person was anjleven the date of commission of the
offence, the court shall make an inquiry, take sergldence as may be necessary (but
not an affidavit) so as to determine the age ohquerson and shall record as finding
whether the person is juvenile or a child or natisgy his age nearly as may be provided
that a claim of juvenility may be raised before aoyrt and it shall be recognized at

any stage, even after final disposal of the casd,saich claim shall be determined in

* Section 5 of the Juvenile Justice (Care and Btioteof Children) Act, 2000.
5 Section 6 of the Juvenile Justice (Care andetioin of Children) Act, 2000.
%% Section 7 of the Juvenile Justice (Care and Btioteof Children) Act, 2000.
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terms of the provisions contained in this Act alnel tules made there under, even if the
juvenile has ceased to be born on or before tteafatommencement of this Att.

(F) Observation Home and Special Home The Act provides that any State
Government may establish and maintain either ksifitsr under an agreement with
Voluntary Organization, Observation Homes and Spdédbomes in every district or a
group of district. The Observation Homes are regliior the temporary reception of
any juvenile in conflict with law during the penagnof any inquiry regarding them
under this Act, whereas the Special Homes are doeption and rehabilitation of
juvenile in conflict with law under this AcE

(G) Apprehension of Juvenile in Conflict with law- The Act provides that as soon as
a juvenile in conflict with law is apprehended bylipe, he shall be placed under the
charge of the Special Juvenile Police Unit. Praditteat in no case a juvenile in conflict
with law shall be placed in the police lock-up odded in a jaif®

(H) Bail of Juvenile -When any person accused of a bailable or non-bailaffence,
and apparently a juvenile is arrested or detaimesppears or is brought before a Board,
such person shall, notwithstanding anything coethinn the Code of Criminal
Procedure, 1973 or in any other law for time beméprce, be released on bail with or
without surety or placed under the supervision &frabation Officer or under the care
of any fit institution or fit person but he shalbtnbe so released if there appears
reasonable grounds for believing that the reléa$ikely to bring him into association
of any known criminal or expose him to moral phgsior psychological danger or that
his release would defeat the ends of jusfite.

() Information to parent, Guardian or Probation Officer - The Act provides that

when a juvenile is arrested the officer-in-chargethe police station or the Special

5" Section 7-A of the Juvenile Justice (Care araie@tion of Children) Act, 2000.
8 Section 8 & 9 of the Juvenile Justice (Care aruieRtion of Children) Act, 2000.
%9 Section 10 of the Juvenile Justice (Care andeRtion of Children) Act, 2000.

%0 Section 12 of the Juvenile Justice (Care and Btioteof Children) Act, 2000.
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Juvenile Police Unit to which the juvenile will ight shall as soon as may be after the

arrest, inform the parent or guardian of the juleeand the Probation Officét.

(J) Order that may be passed regarding juvenileAWhere a Board is satisfied on

inquiry that a juvenile has committed an offencd #ren the Board may pass following

orders-

(@)
(b)
(€)
(d)

(e)

(f)

(9)

Allow the juvenile to go home after adviceaoimonition following appropriate
inquiry against and counselling to the parenherduardian and the juvenile;

Direct the juvenile to participate in groupuoselling and similar activities;

Order the juvenile to perform community seryice

Order the parent of the juvenile or the julemimself to pay a fine, if he is over
fourteen years age and earns money;

Direct the juvenile to be released on probatibgood conduct and placed under
the care of any parent, guardian or other fit persw such parent, guardian or
other fit person.

Direct the juvenile to be released on probatid good conduct and place under the
care of any fit institution for the good behaviaurd well being of the juvenile for
any period not exceeding three years.

Make an order directing the juvenile to betgena special home for a period of
three years; provided that the Board may, if gasisfied that having regard to the
nature of the offence and the circumstances ot#se, it is expedient so to do for,

reasons to be recorded, reduce the period of stsych period as it thinks fit.

(K) Order that may not be passed against juvenile According to the Act sentence

of death, sentence to imprisonment and commitmdnprison in default of
payment of fine or in default of furnishing secymirders cannot be passed against

juvenile in conflict with law?®

61 Section 13 of the Juvenile Justice (Care and Btioteof Children) Act, 2000.
62 H

Ibid.
83 Section 16 of the Juvenile Justice (Care andetion of Children) Act, 2000.
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(L)

Proceeding -The Act, speaks that no proceeding shall be institand no order
shall be passed against the juvenile under chafiteef the Code of Criminal
Procedure, 1973 The Act prohibits joint trial of a juvenile andperson who is
not a juvenilé®® Thus, according to section 17 and 18 of the Jueehistice (Care
and Protection of Children) Act, 2000, no juvendeuld either be proceeded
against in accordance with the procedures estadlidly the Code of Criminal
Procedure or have the Courts any competence toucbrahy proceeding against

the juveniles along with non-juvenil&.

(M) Special provision in respect of pending casesThe Act makes special provisions

(N)

with regard to cases pending in any Court at tme tof coming into force of this
Act. This section provides that notwithstanding taimg contained in this Act, all
proceeding in respect of a juvenile pending in eoyrt on the date of coming into
force of the present Act, 2000 shall be continued this Act had not been passed.
It is further provided that if the juvenile has amitted an offence; it shall record
such finding and instead of passing any sentencesipect of the juvenile forward
to the Board. When any such case is forwardedddtard, it shall pass orders in
respect of that juvenile in accordance with thevigions of this Act as if it had
been satisfied on inquiry under this Act that tlwepiles has committed the
offence®’

Prohibition of publication of name - The Act prohibits publication of report in
any newspaper, magazine, news sheet or visual neédiay inquiry regarding a
juvenile in conflict with law. No report shall disse the name, address or school

or any other particulars which may lead to the idieation of the juvenile. It also

prohibits publication of any picture of the juvenfi®

64 Section 17 of the Juvenile Justice (Care andeRtion of Children) Act, 2000.
%5 Section 18 of the Juvenile Justice (Care andeRtion of Children) Act, 2000.

P. Deeptha and another v. V.S. Chandraseka®®3, @ri. L.J 4660 (Mad).

67" Section 20 of the Juvenile Justice (Care andeRtion of Children) Act, 2000.
% Section 21 of the Juvenile Justice (Care andeRtion of Children) Act, 2000.
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(O) Prohibition in respect of escaped juvenile- The Act says that, notwithstanding
anything to the contrary contained in any other famthe time being in force, any
police officer may take charge without warrant gjugenile in conflict with law
who has escaped from a Special Home or an Obsemvdttme or from the care of
a person under whom he was placed under this Adt,shall be sent back to the
Special Home or the Observation Hoffe.

(P) Punishment and penalties Whoever having the actual charge of or controkave
juvenile or the child, assaults, abandons, exposaslifully neglected the juvenile
or causes or procures him to be assaulted, abatdderposed or neglected in a
manner likely to cause such juvenile or the chitthecessary mental or physical
suffering shall be punishable with imprisonmentdderm which may extend to six
months or fine or with botf’

The Act also further provides that, whoever gisesauses to be given, to any
juvenile or the child any intoxicating liquor inpublic place or any narcotic drug or
psychotropic substance except upon the order of gudlified medical practitioner or
in case sickness shall be punishable with imprisanirfor a term which may be extend
to three years and shall be liable to fihe.

(1) Provisions relating to child in need of careof protection -Chapter-11l deals with

the provisions relating to children in need of canel protection. Some of the important

provisions in this respect are:

(A) Constitution of Child welfare Committees: The State Government, within a

period of one year from the date of commencemettefct, shall constitute for every

89 Section 22 of the Juvenile Justice (Care andetion of Children) Act, 2000.
0 Section 23 of the Juvenile Justice (Care andetion of Children) Act, 2000.
" Section 25 of the Juvenile Justice (Care andeBtion of Children) Act, 2000.
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strict,”> one or more Child Welfare Committees for exergjsithe powers and
discharging the duties conferred on such Commiiteeslation to child in need of care
and protection under this A€t.

The Committee shall consist of a chairperson aod éther members as the
State Government may think fit to appoint, of whatrieast one shall be a woman and
another expert on matters concerning childfen.

So far as the gqualifications of the chairpersod e members and the tenure
for which they may be appointed is concerned, dlldbe such as may be prescried.
The chairperson and members of the Committee $leajprovided with training and
orientation in child psychology, child welfare, kchiright national and international
standards for juvenile justice by the State Govermim

The Act says that after holding inquiry, the Si@t®/ernment may terminate any
member if he has been found guilty of misuse of grovested under this Act, convicted
of an offence involving moral turpitude and fails attend the proceedings of the
Committee for consecutive three months without @alyd reason or he fails to attend
less than three-fourth of the sittings in a y&@ais section 29 (5) of the Act says that
the Committee shall function as a bench of Madistrand shall have the powers
conferred by the Code of Criminal Procedure, 1973.

(B) Procedure etc. in relation to Committee The Committee shall meet at such times
and shall observe such rules of procedure in regatde transaction of business of its

meetings as may be prescribed. In the event ofdififgrence of opinion among the

Subs for “by notification on official Gazette atitute for every district or group of districtsesjfied

in the notification” by Act, 33 of 2006 w.e.f. 222808.

3 Section 29 (1) of the Juvenile Justice (CareRwmdection of Children) Act, 2000.

™ Section 29 (2) of the Juvenile Justice (CareRimudection of Children) Act, 2000.

5 Section 29 (3) for details rules 20, 21 and 2thefJuvenile Justice (Care and Protection of @il
Act, 2007.

% Section 29 (4) of the Juvenile Justice (CareRmdection of Children) Act, 2000.
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members of the Committee at the time of any intedecision, the opinion of the
majority shall prevail but where there is no sudjarity the opinion of the chairperson
shall prevail. A Child in need of care and protectimay be produced before an
individual member for being placed in safe custodgtherwise when the Committee is
not in session.

(C) Power of Committee-The Committee shall have the final authority topdise of
cases for the care, protection, treatment, devedoprand rehabilitation of the children
as well as to provide for their basic needs anteptmn of human right5.

The Act further says that where a Committee ha&h lmonstituted for any area
such Committee shall notwithstanding anything cimetd in any other law for the time
being in force but save as otherwise expresslyigeavin this Act, have the power to
deal exclusively with all proceedings under thid Aadating to children in need of care
and protectior®
(D) Production of Child before the Committee: Any child in need of care and
protection, according to section 32 (1) may be poed before the Committee by one of
the following persons-

(i) Any Police Officer or Special Juvenile Poligait or a designated Police Officer;
(i) Any public servant;
(iif) Child line, a registered voluntary organizati or by such other voluntary
organization or any agency as may be recognizetidoptate Government.
(iv) Any social worker or a public spirited citizeor
(v) By the Child himself.
The child shall be produced before the Committébaut any loss of time but

within a period of twenty four hours excluding tirae necessary for the journéy.

" Section 31 (1) of the Juvenile Justice (CareRmdection of Children) Act, 2000.
8 Section 31 (2) of the Juvenile Justice (CareRmdection of Children) Act, 2000.
" Ins, by Act 33 of 2006 Section 17, w.e.f.22-8-800
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In this regard, the Act furthers speaks that, $@te Government may make
rules consistent with this Act to provide for themer of making the report to the
Committee and the manner of sending and entrustiagchild to Children’s Home
pending the inquiry°

Before passing an order in respect of the childpoduced before the
Magistrate, he shall confirm that the person omargation who received the ‘child in
need of care and protection’ has acted in accoedaiith the mandatory provisions and
other relevant provisions of the Act and Rules motthing has occurred to him affecting
his rights®*

(E) Homes to be established maintained and recogeid - The State Government
either by itself or in association with the volumgtaorganizations, may establish or
maintain Children Homes in every district or granfpdistricts, as the case may be for
the reception of child in need of care and protecturing the pendency of any inquiry
and subsequently for their care, treatment edutatimaining, development and
rehabilitation 22

(F) Inquiry and inspection - According to section 33 of the Act of 2000 on iptef a
report under Section 32 the Committee shall holdnguiry in the prescribed manner
and the Committee on its own or on the report feorg person or agency as mentioned
in sub-section (1) of Section 32 may pass an deend the child to the Children’s
Home for speedy inquiry by a social worker or Chiltelfare Officer. Such inquiry
shall be completed within four months or withinteoger period as may be fixed by the
Committee. The State Government shall also revieg gendency of cases of the

Committee at every six months and shall directGbenmittee to increase the frequency

80 Section 32 (2) of the Juvenile Justice (CareRmdection of Children) Act, 2000.
81 Jose Maveli, Director v. State of Kerala andthen 2007 Cri LJ 2709 (Ker).
82 Section 34 (i) of the Juvenile Justice (Care Rrmtection of Children) Act, 2000.
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of its sitting or may cause the constitution of iiddal Committees. After the
completion of the inquiry, if, the Committee istbke opinion that the said child has no
family or ostensible support or is in continuedaeé care and protection, it may allow
the child to remain in the Children’s Home or Saelome till suitable rehabilitation is
found for him or till he attains the age of eightgears?

At the same time as per the Act, the State Govenhimmay appoint Inspection
Committees for the Children Homes for the Statdistrict and city, as the case may
be and the Inspection Committee shall consist gfresentative from the State
Government, Committee, Voluntary organizations atiter medical experts and social
workers as may be prescrib¥d.

(G) Transfer of Child- If during the inquiry it is found that the child ilafrom the
place outside the jurisdiction of the Committees @ommittee shall order the transfer
of the child to the competent authority havinggdiction over the place of residence of
the child, and such a juvenile or the child shalldscorted by the staff of the home in
which he is lodged originall

3.2.7. The Juvenile Justice (Care and Protection @hildren) Act, 2015

During the Juvenile Justice (Care and ProtectionCaildren) Act, 2000
implementation the last 13 years many issues amsestraining its effective
implementation. One of such issues was increadeimous offences by the children
and lack of any specific provisions to deal witlctsichildren. The National Crime
Records Bureau (NCRB) data shows that there has beeincrease of offences

committed by juveniles, especially in the age grofih6-18.

8 Section 33 of the Juvenile Justice (Care andeBtion of Children) Act, 2000.
8 Section 35 of the Juvenile Justice (Care andeBtion of Children) Act, 2000.
8 Section 38 of the Juvenile Justice (Care andeBtion of Children) Act, 2000.
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The Central Government became more enthusiastienwhe public outcry
created an alarm in the socie®elhi Gang Rapein December, 2012, th8hakti
MILL Rape casein Mumbai July, 2013 an@Guwahati Rape casen September 2013
involving child offenders triggered a debate acribgscountry about the inadequacy of
punishment awarded to children who committed hesnoimes. For this reason, the
Juvenile Justice (Care and Protection of Child&set)was enacted in 2015. This Act is
the core law relating to child in need of care g@ndtection, development, treatment,
social re-integration, and rehabilitation througbhéld-friendly approach. It defines the
term ‘child-friendly’ to mean “Any behaviour, conch,) practice, process, attitude,
environment or treatment that is humane, consideaad in the best interest of the
child.”

Some of the important provisions which are inseitethe new Act, 2015, are
discussed below:

a. Inquiry by Board regarding child conflict with | aw®® This Section is analogous to

section 14 of Act, 2000, but many changes have beade in the Act, 2015. The

following changes have been made which appear e bhanged the structure of the

provision:

[. In such section instead of ‘Juvenile’, ‘Child Conflict with law’ is used.

[I. In provision to sub-section (1) inquiry is be completed within four months unless
the period is extended but in sub-section (2) of Act the words are used, “unless
the period is extended, for a maximum period of twmonths. The period of

extension is prescribed”.

8 Section 14 of the Juvenile Justice (Care andeRtion of Children) Act, 2015.
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[ll. Sub-section (3) is a new provision dealing twiteinous crime. Here preliminary
assessment shall be made by the Board within tm@®hs from the date of first
production of the child before the Board.

IV. If inquiry under sub-section (2) for petty offees remains inclusive, even after the
extended period, the proceedings shall stand teteuin

V. Period for inquiry in the case of heinous crinand serious crimes can be extended
only by the Chief Judicial Magistrate or, as theecenay be, the Chief Metropolitan
Magistrate for reasons to be recorded in writinge Tperiod of extension is not
stated but depends upon the Board as to how muaeh itineeds to complete the
inquiry.

VI. In sub-section (5) the steps are stated toalert by the Board to ensure fair and
speedy inquiry. These steps are mandatory in ndtuseincumbent to state that this
section has categorized the offences into thresgoaks i.e. petty offences, serious
offences and heinous offences include thereof.

b. Preliminary assessment into heinous offences by BuE’: It is a new provision in

the Act, 2015 (2 of 2016). Legislative intentionusry clear. It has adopted a very

cautious approach pertaining to children who alegebl to have committed heinous
crime when they are between the ages of 16 to &&y®/hen such a child is presented
before the Board, the Board shall conduct a prelamy assessment with regard to his
mental and physical capacity to commit such offerige ability to understand the

consequences of the offence alleged to have beamitted and the circumstances in
which he allegedly committed such an offence, hislitg to understand the

consequences of the offence alleged to have beamitted and the circumstances in

which he allegedly committed such an offence. Itaismandatory provision of

87 Section 15 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
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conducting a preliminary assessment and may paesdan under section 18 (3) of the
Act, 2015. The Preliminary assessment may be dondaking the assistance of
experienced psychologists or psycho-social workexgther experts.

c. Review of pendency of inquir§®: It is a new clause incorporated in the Act, 2015,
providing review of the pendency of cases of tharBance in every three months by
the Chief Judicial Magistrate or the Chief Metrafasl Magistrate and if needed to
direct the Board to increase the frequency of titéngs or may recommend the
constitution of additional Boards. The number ofespending before the Board and
the reasons for their pendency shall be reviewesvery six months by a High Level
Committee consisting of the Executive Chairpersdntie State Legal Services
Authority, who shall be the Chairperson, the Hormeer8tary, the Secretary responsible
for the implementation of the Act in the State @nckpresentative from a Voluntary or
Non-Governmental Organization to be nominated leyGhairperson. The pendency of
such cases shall also be furnished by the Boatdet@Chief Judicial Magistrate or the
Chief Metropolitan Magistrate and the District Mstgate on quarterly basis in the
prescribed form made by the State Government. Tégislative intention behind this
provision is to keep all the eggs in one baskeubnder the watchful eyes of the judicial
inspection because justice delayed is justice denie

d. Orders regarding a child not found to be conflit with law®®: Itis a new provision
incorporated in the Act, 2015 when a child is biuugefore the Board, presumably on
the plea that he has committed or alleged to hawenttted an offence, petty, serious
or heinous the Board firstly makes an inquiry asvjgted for in the Act, 2015, to find
out the truth. If the Board is satisfied on inquiinat the child brought before it has not

committed any offence, then notwithstanding anyghiontrary contained in any other

8 Section 16 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
8 Section 17 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
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law for the time being in force, shall pass ordethiat effect. Impliedly it means that if
the child is not found to be in conflict with ortednately the child needs care and
protection as understood by the Board, it woul@réfie child to the Committee with
appropriate directions.

e. Orders regarding child found to be in conflict vith law®: This section is
analogous to section 15 of Act, 2000 but in a medifform adding sub-section (3)
which warrants a need for trial of the said chiddaa adult, then the Board may order
transfer of the trial to the Children’s Court hayijurisdiction to try such offences. It is
the sole judicial discretion of the Board basedt®satisfaction and application of mind
after completion of inquiry (preliminary assessment

f. Powers of Children’s Court’™ According to section 15 of the Act, 2015, the Bbar
after preliminary assessment, passed an ordettlibeg is a need for trial of the said
child as an adult, the Board may order transfaheftrial of the case to the Children’s
Court having jurisdiction to try such offences. erd ‘may’ used needs to be read as
‘shall’ because the Board cannot take up the mattezre the child has committed
serious or heinous offence and being in the agd6oto 18 years. The powers of
Children’s Court are multifarious and also inclugewer of the Board to conduct
inquiry when it comes to the conclusion that thereo need for trial of the child as an
adult. The Children’s Court shall ensure an indmgldcare plan for the rehabilitation of
the child in conflict with law including follow ugy the Probation Officer. This
arrangement shall be of the duration till the cliaconflict with law attains the age of
21 years, after which he shall be transferreditoTae child up to the age of 21 years
shall stay in the place of safety with attendanforreative services like skKill

development and alternative therapy which inclutasnseling, behavior modification

% Section 18(3) of the Juvenile Justice (Care amtetion of Children) Act, 2015.
1 Section 19 of the Juvenile Justice (Care andeBtion of Children) Act, 2015,
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and psychiatric support. The idea behind is thatahild must be kept in a soothing
atmosphere enabling him to reform himself and até&ining the age of 21 years, he
goes to the jail with a reformed attitude whiclsithoped he shall retain and come out
fit to be in the mainstream of life.

g. Child attained age of twenty one years and yebtcomplete prescribed term of
stay in place of safety: It is a new section incorporated in the Act, 20IBis section

is to be read only with section 19(3) of this Adtieh says , “The Children’s Court shall
ensure that the child who is found to be in cohflwith law is sent to a place of safety
till he attains the age of twenty one years andetiféer the person shall be transferred
to a jail.” It is to be further read with sectio®(2) according to which the Children’s
Court shall ensure that there is periodic follow neport every year by the deputed
agency to evaluate the progress of the child inpllaee of safety. Now if a situation
arises that the child attains age of twenty onesyaad yet to complete prescribed term
of stay in place of safety , then the Children’su@an that situation, will see and
evaluate the report whether such child has undergeformative changes and the child
is also a contributing factor to such reformativearnges. The Children’s Court shall
decide on either of the two alternatives providedar section 20(2) (i) and (ii) i.e., to
release the child on such conditions as it deemerfthe child should complete the
remainder period in jail. Such data shall be maneteh by the State Governments
through the monitoring agencies keeping such reasrorescribed to be maintained.

h. Provision with respect of runaway child in confict with law®% It is a provision
incorporated in the Act, 2015 by which the childenred to be in a ‘Special Home, or an
‘Observation Home’ or “from a ‘place of safety’ fstom the ‘care of a person or under

institution’ under this Act by virtue of being ailchin conflict with law and runs away,

92 Section 20 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
93 Section 26 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
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any police officer may take charge of such childcanflict with law. The said child
shall be produced, within twenty four hours, praldy before the Board which passed
the original order in respect of that child. Nidaional proceeding shall be instituted
in respect of such child.
i. Place of safety: This is a new provision. The State Governmennip@vered to
set-up at least one place of safety in a Statelwatiall be registered under section 41 of
the said Act, 2015 to place a person above theohd@&(eighteen) years or a child in
conflict with law who is between the age of 16(sext) to 18(eighteen) years and is
accused of or convicted for committing a heinodsrufe.
j. Public awareness on provisions of the AGt This section lays emphasis on
publicity which can create awareness about the &t versatility of the officials
concerned with the implementation of the provisiofghis law which can be infused
and inculcated by periodic training. Success of tlngs not lie in its enactment but its
implementation which should be the responsibility the State which must be
discharged.
k. Monitoring of implementation of the Act®®: This provision has been firmly tagged
to the Commissions for Protection of Child Rightst,2005. The National Commission
for Protection of Child Right and the State Commoissor Protection of Child Right
are also empowered to monitoring of implementatibthe provisions of the Act, 2015.
3.2.8. The Commission for Protection of Child Righg Act, 2005

India has the largest child population in the wprell-being of children is a
universal aspiration. Constitution of India guaes® several rights to the children
including equality before law, free and compulsprynary education to all children of

the age group of six to fourteen years, prohibitdrtrafficking and forced labour of

9 Section 49 of the Juvenile Justice (Care and Btioteof Children) Act, 2015.
% Section 108 of the Juvenile Justice (Care andeRtion of Children) Act, 2015.
% Section 109 of the Juvenile Justice (Care andeRtion of Children) Act, 2015.
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children and prohibition of employment of childrbalow the age of fourteen years in

factories, mines and hazardous occupations. ThetlDation enables the State to make

special provisions for children and directs that plolicy of the State shall be such that
their tender age is not abused. The Governmentorsndtted to give children
opportunities and facilities to develop in healdtynosphere with required freedom and
dignity and to ensure that their constitutional #ghl rights are protected. In view of
the national and international developments anateanfor the children, the need for
protection of child rights has been articulated rmany social scientist and Non-

Governmental Organizations. The Government hasrdicrgy decided to set up the

National Commission for Protection of Child Riglits better protection of their rights

and thus the Commission for Protection of Child H&gAct, 2005 was enacted and

received the assent of the President offf d@nuary, 2006.The functions of the

Commission, inter alia shall be as under

(@) To study and monitor all matters relating tnsitutional and legal rights of
children.

(b) To examine and review the safeguards provige@dny law for the protection of
child rights and recommend measures for their gffecmplementation in the best
interest of the children.

(c) To review the existing laws and suggest amemdsn¢here in, if considered
necessary.

(d) To look into complaints or take suo-moto netaf the cases involving violation of
constitutional and legal rights of the children.

(e) To monitor implementation of laws and prograemelating to the survival, welfare

and development of children, and
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() To present report to the Central Governmenbrughe working of those
safeguards’

3.2.9.Juvenile Delinquency under Indian Penal Code

Indian Penal Code, 1860 contain some special gians for juvenile offenders
regarding their special treatment. Section 82 @& thdian Penal Code says that,
“Nothing is an offence which is done by a child andseven years of age”, and
according to section 83 of the Code, “Nothing isofience which is done by a child
above seven years of age and under twelve who dtaattained sufficient maturity of
understanding to judge the nature and consequehdeés conduct on that occasion.”

Blackstone has explained the reason for exempitfignts from criminal
liability in the following words: infancy is a deafe of the understanding, and infants
under the age of discretion ought not to be pumnishg any criminal prosecution
whatsoever® Nothing is an offence which is done by a childtaseven years of age.
Until such an amendment is effected the benefithef doubt should be resolved in
favour of an infant up to 7 years under sectioroBthe Indian Penal Cod&.Thus, the
section 82 totally absolves criminal liability thettild below the age of seven years of
age, whereas section 83 grants partial immunitynag@arosecution and punishment for
a child between seven and twelve years of age.

In Ulla V. King,*® the accused, a girl about 10 years old was scdiyeler
father-in- law and her husband who had attemptebdett her. A few days after the
incident she struck her husband on his neck wittharp instrument while he was

asleep, which resulted in his death. After the @ssae ran away and concealed herself.

97 Nawla, Suman & Kohil , Hari Dev (2016zommentary on the Juvenile Justice,Adhiversal Law
Publishing, Haryana, at PP.31-32.

% Gaur, K.D. (2012);Textbook on the Indian Penal Coddniversal Law Publishing, New Delhi, at
P.143.

9 Gaur,K.D. ( 2000)Penal Law of IndiaUniversal Law Publishing , New Delhi, at P.610.

190 ylla v. King, AIR 1950 Orissa, 261.
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Judging from her conduct before and after the ewtidhe court concluded that she was
doli capax, i.e. capable of understanding theneadfithe act and so was held guilty of
murder. However, the court remanded her for a e@priof sentence instead of seven
years considering her age.

3.3. Indian Jail Committee Report on Juvenile Offendes (1919-1920)

In India, actually it was the Indian Jail Committeeport that for the first time
brought to the force the vital need for the sepgataial and treatment of juvenile
offenders for their reformation.

The Indian Jail Committee was appointed in 191%dweiew the conditions
prevalent in jails. The Indian Jail Committee dgrits visits noticed many children in
jails and prisons confined along with adult pris@ndn Para 368 of its report, the
Committee cite a case of a small child, whose agkb®een originally marked as six but
afterwards changed to seven in Bengal. This wasntbst flagrant case among a
number of cases came across by the Committee. dhemitee criticized very badly
the confinement of children in prisons and jailsig its report. One of its observations
made in Para 367 is quoted below:

“A child who commits crime cannot have the samevedge and realization of the

nature and consequences of his act as an adulcoltiédlooded character of the crimes
sometimes committed by the children may generaby attributed to his lack of

realization, just as boys are often cruel from niboaightlessness. It is well known that
full recognition of the laws of property comes gralty and that offences against
property committed by young persons are largelytduie lack of suitable training be
successful. But such training cannot be provided iprison. It should be given in a

special institution devised and equipped for thgppse. Moreover, it is undesirable to
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familiarize the young with the sights of prisoreliér to blunt the fear of prison which is

one of the most powerful deterrents for crime.”

The Committee also recommended various recommemdatiegarding the child

offenders. These are briefly mentioned below:

(@) The child criminal is mainly the victim of aghge circumstances and therefore, he
is entitled to fresh chance under better surroundin

(b) Children’s Court should be established. Whee number of children to be dealt
with is small, the ordinary magistrate should sis@ecial hours and if possible in a
separate room to hear change against child/offender

(c) The Magistrate should be given a clear undadihg of the fact that he is dealing
with a case of special character in which he isetgnl to assume a different role,
from different standpoint and with more paternstuade.

(d) In order to arrive at the decision the Mamgita should have before him information
regarding child’s home habits and circumstanceskwvigd him into crime. In the
meantime the child should be released on bail mirteea remand home.

(e) The Probation Officer should not be given moeses than he can look after
properly and if the number is great it should nesbattered over too large an area.

(H Inmates should be carefully trained in halutsself-control and self-reliance and
gradually given more freedom and independence.

(g) Contact with pupils discharged from a refornmatshould be kept to render them
any help or assistance possible. In their aftege-cacord should be kept of the
members who turn out well or ill in after life.

(h) Offenders should be examined to ascertain tirantal and physical conditions
before committal and immediately after that in teformatory. Mentally defectives
should be sent to institutions specially providedthem and physically defective

should be hospitalized.
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(i) The Reformatory Schools and such other instiis should not be located in jail
building or near them. Proper buildings or cottagstem should be provided.

() The potential criminal should be removed frone bad environments, before he
actually comes within the ambit of criminal latf*

3.4.Preventive and Curative measure of Juvenile Delinggncy

Prevention against crime and criminals essentiailyolves reduction in the
incidence of crime and making environment safe ieltion of potential criminals.
Most of the countries now recognize that prevengbarime and handling of criminals
is not an isolated legal problem confined to caodm only but relates to the total
culture and socio-economic fabric of soci&hy.

Crime prevention and treatment of offenders aterirelated issues. It must be
stated that prevention of crime and treatment &érafers are both directed towards
common goal, namely, elimination of crime and criai¢ from the society. The only
difference is that crime prevention is a stage rptathe incident of crime whereas
treatment of offender follows after the crime hasem committed and perpetrator
thereof is convicted by the codft

Pointing out the inter-relationship between crintevention and treatment of
offender, Sutherland observed that in crime prewanit is the police which play a
major role whereas the Court and Prison institutive only an indirect role to
play.1°4The problem of juvenile delinquency is one that kiagwn the attention of
society. It is known that the delinquent child oflay may turn out to be a chronic
criminal tomorrow. Discussions, debates and studéeg& been made at the national as

well as international levels by scholars to seekediective remedy for this problem.

191 Supra note 4, at PP.430-432.

192 perlman and Allington (1970 he Tasks of Penologyniversity of Nebraska Press, at P.4.

193 Supra note 6, at P.204.

194 Brown’s, Thand F. article titled {@ne prevention and youthful OffenderRublished in Police Year
Book, 1957,at PP.77-80.
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Generally speaking, the increasing understandirigeosocial and psychological
causes of crimes has led to a growing emphasisfommation rather than deterrence in
the older sense, as the best way to protect betimthividual criminal from himself and
society from the incidence of crime. A revolutiohfar greater proportion has, during
the last generation, taken place in the treatmépivenile offender , who not so long
ago used to be subjected to the harshest penafigtshrown together with hardened
criminals is now subjected to a special procedtite.

Two methods have been suggested to deal with tioilslgm: (A) Preventive
method, and (B) Rehabilitative or curative methbdthe former, factors leading to
delinquency are to be tackled, and in the lattevss¢é who have committed delinquent
acts are to be helped to become normal citizens.

3.4.1. Preventive Measures

Prevention programmes may take one or two forns, priogrammes focusing
on an individual and programmes having an enviranialeorientation. The former
involves the prevention of delinquency through amling, psychotherapy and proper
education while that of latter approach employ$iégues with a view to changing the
socio-economic context likely to promote delinquenthese two rooms of preventive
approach are reflected in the following strategwsch are adopted in crime prevention
programmes-"These are discussed in the following.
3.4.1.1. Role of Parental Care and Home environment

The word ‘family’ originates from Latin word ‘fanhus’. So it is clear that
family is a group of persons in which they are btegether with the feeling of

service'A child’s first line and protection should be thanfily. As the world summit

195 Friedmann,W.(2008)aw in a Changing Societyniverrsal Law Publishing Co.,Azadpur, at P.324 .

1% siddique’s, Ahmad (2016)Criminology, Penology and VictimologyEastern Book Company,
Lucknow,at PP.280-285.

197 Rao,C.N.S. (2001) Sociology”-Primary PrinciplesS. Chand& Co.Ltd.,New Delhi,at P.238.
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plan of Action states, “For the full and harmoniaies/elopment, of their personality,
children should grow up in a family environmentaim atmosphere of happiness, love
and understanding**® Theodore Roosevelt, a former president of the USAf the
opinion that “No Nation is safe unless in the ageréamily there are healthy and happy
children. If these children are not brought up wétley are not merely a curse to
themselves and their parents, but they mean theofuthe state in the future”.

Part- IVA of the Indian Constitution which contaithe Fundamental Duties of
the Citizens of India was added by the Constitutfd@d™® Amendment) Act, 1976.
Article 51-A (k) provides that who is a parent aragdian to provide opportunities for
education to his child or as the case may be watdiden the ages of six to fourteen
years' In some American jurisdictions, the obligationpafrents to support their minor
children is still regarded as a moral, and notgalleuty’'® The number of obligations
imposed upon the members of the family has drdbticecreased compared with even
a century ago. Compulsory school education, oftecluding higher education,
compulsory health tests are now standard law inyncanntries:'*

Families play a vital role in the development bfldren and youth. Studies of
juvenile delinquency have shown that the familyimmment can present as either a
risk or protective factor. The risk of becominglrag abuser involves the relationship
among the number and type of risk factors (e.gviaghe attitudes and behaviours) and
protective factors (e.g. parental suppdtf).Understanding the family factors that

influence delinquent behaviour can help to enhathee design and development of

1% Ahmed, Sartaj; Bhartiya, Vaibhav Goel & TripatMonoj Kumar (2019)A Textbook of Sociology
University Book House Pvt. Ltd., Jaipur, at P.497.

199 Kumar, Narender ( 2006J0nstitutional Law of India, Allahabad Law Agenglaryana, at P.469.

10 sypra note 105, at P.278.

" pid at P. 285.

12 Mohan, Jitendra &Sehgal, Meena ( 2004lig Abuse Among Child Workerbhijeet Publications,
Delhi,at P.136.
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effective crime prevention programs for vulneralidenilies. According to Justice
Ansari, “A Child may come into conflict with theveeven if he, otherwise, belongs to a
good, respectable and affluent family.”

The primary institution for the development oftald is home. So prevention of
juvenile delinquency starts at home with the paehome conditions affects child a
lot. So, suitable home conditions should be pravittea child to prevent him to be a

juvenile delinquent™

Glueck’s study reveals that the delinquent boysrewmore
deprived of affection by their fathers, motherstbers, and sisters and that they in turn,
did not have as warm a feeling towards their parantl other members of the family as
did the non-delinquerit*vouth in all ages, have been vanguard of progradssacial
change.*'°A nation can progress only when the energy of yastihannelized into
constructive work!®

Physical and cultural environment of the home dwehtheir influence on the
development of personality. The members of the fatmave certain responsibilities
duties and obligation. Smooth running of family de@gs on how best the members
discharge their responsibilities in coordinatiorthather individuals of the famil§-’
The family problem also spoils the mental peacegrofving youth*® J.H. Bagot'®in
his study in Liverpool found that more than 50%tloé families of delinquents were
below the poverty line.

The family is the most important social group acigty that affects the lives of

individuals in society; none touches them so intetyaor as continuously as does the

113 patel, Bharat R. (2015)uvenile DelinquencyShree Niwas Publications, Jaipur,at P.198.

114 Sheldon&Glueck,Eleanor(195Qnravelling Juvenile Delinquengyiarvard University Press,London,
at P.287.

115 Annual report 1995-96 part lliDept. of Youth Affairs and Sports Ministry of Hum@rsource
development, Govt. of IndiE996,at P.1

118 |ndia 2001, Publication Division, Ministry of Infimation and Broad Casting, Govt. of India. P.643.

17 Supra note 107, at P. 350.

18 Singh, Renuka ( 200B)oblems of YouttSerials Publications, New Delhi, at P.10.

119 Bagot, J.H. (1941)luvenile Delinquengylonathan Cape, London, at PP.37-39.
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family. From the moment of birth to the moment efth the family exerts a constant

influence??® Family is the immediate primary group to teachc¢hid the social norms,

standards moral belief values and idea of societijraoved the human personafify.
The stability of family life stands out as a mospbortant factor in the development of a
child.

A defective and deficient family environment is fertile ground for the
germination of juvenile delinquency. The home Israportant to the developing child.
The child who shows delinquent tendencies is mike&lyl to come from a defective
home. The defect may be in the form of absencdtbérof the parents due to death,
divorce or desertion. Even if the home would seerbé intact with both parents in the
house it is often found, on investigation, thatirthrelationship with one another is
highly unsatisfactory®? Broken home is one of the many factors which gigificant
role in the development of delinquency. Merrill o@d that half of the delinquent come
from broken home¥> A Broken home is one in which the normal structafethe
family are severed by death, divorce or separati@sertion or long absence of one
spouse. They suffer from emotional disturbanceghvin turn give rise to delinquent
juveniles. Broken homes are generally charactértze quarrels, emotional tensions,
improper discipline, improper control, improper sdication of the child etc., which
make the home conditions inadequate and childrendeprived and rejected. Studies
have shown that delinquent children from broken ésm@re markedly deficient in some
traits such as self control, self-discipline andrelster***

Cyril Burt stressed on the factor of family didoip in his study in London. He

believed that defective family disciplinary patteexisting among his delinquent

120 5ingh, Yogendra (1994Modernization of Indian TraditigrRawat Publication, Jaipur, at P.174.

21 sypra note107, at P. 238.

122 sharma, D.D.( 1996¥pung Delinquents In Indj@rintwell, Jaipur,at P.82.

123 Merrill, M.A.(1947),Problem of Child Delinquency New Yotaughton Miffin Co.,at P.3.

124 Schneiders, A.A. (1960Rersonality Development and Adjustment in AdoleseeMilwalekee, the
Bruce Publishing Co.,at PP.396-397.
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samples is nearly seven times higher than the etinglients->> Sheldon and Elanor

Glueck points out that inconsistent behavior ofepés, such as excessive anger, over

strictness, conflicts among parents may have semonsequences in the development

of personality and charact&f
Family bonding is the bedrock of the relationdtween parents and children.

Bonding can be strengthened through skills trginon parent supportiveness or

children, parent-child communication, and pareimablvement.

e Parental monitoring and supervision are critical doug abuse prevention. These
skills can be enhanced with training or rule sgititechniques for monitoring
activities, praise for appropriate behaviour andierate, consistent discipline that
enforce defined family rules.

e Drug education and information for parents or caesg reinforces what children
are learning about the harmful effects of drugs apen opportunities for family
discussions about the abuse of legal and illedadtamces.

e Family focused interventions for the general pogoia can positively change
specific parenting behaviour that can reduce lig&s of drug abus¥’

3.4.1.2. Role of Psychiatric Clinics

The objective of psychiatric aids through psyaist, clinical psychologists
and psychiatric social workers is to help potentialinquents by understanding their
personality problems and thereafter, treating andhselling them at appropriate times.

Taft in England has listed the functions of psytfialinics as follows*?®

1. To participate in the discovery of “pre-delileqgis”.

2. Toinvestigate cases selected for study anthtexd.

3. To treat cases itself or to refer cases to abencies for treatment.

125 Burt, C. (1955)Juvenile DelinquencyAppleton Century, New York, at P.57.

126 Sheldon and Glueck, Elanor (196@)nraveling Juvenile DelinquengyHarvard University Press,
London, at PP.119-121.

127 sypra note 112, at PP.137-138.

128 Taft, Donald Reed & England, VZriminology, the Macmillan Company , New York, at P. 524.
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4. To arouse interest of other agencies in thelpayacally oriented types of treatment
of behavioral disorders in children.

5. To reveal to the community urgent needs of tiygses of children.

6. In some communities to engage in behaviouraanes$.

7. To co-operate in the training of students integdto special treatment of
behavioural problems.

The psychiatry oriented sciences and service®iséidm serious handicaps.
These clinics are treating the wrong people; threyusing the wrong methods; they are
located in the wrong places; they are improperlgffed and administrated. The
availability and scope of psychiatric servicesdumtries like India is very poot*°
3.4.1.3. Role of School and Educational Programmes

The school environment play important role on dd&h emotional well-being
and in shaping the values of children. Some rebegifforts suggest that its effect may
be even greater than the home environment. Becaaseof the time children is spent
in school™* Numerous studies have confirmed that delinquesaglated to academic
achievement, and experts have concluded that ménkieounderlying problems of
delinquency are intimately connected with the matand quality of children’s
experiences at school (Smithmyer, Hubbard, & Simsn&80600).

The general path towards occupational prestigeligation, and when juveniles
are deprived of this avenue of success through poademic performance, there is a
greater likelihood of deviant behaviour. Studentovghow signs of hyperactivity and
aggression tend to deliberately disobey authoigyrés, and thus, are more likely to be
labelled as ‘bad students’, which can have a lgstmpact on a student’s entire

educational career. According to the Labelling tiyedhis negative label has impact

129 Albee ,George W.( 1969 A“Spectre is Haunting the Outpatient Clinia Alan B. Tulipan and Saul
Feldman (Eds) Psychiatric Clinics in Transition,RP. 1-24.

130 The Times of India, dated 20.07.1976.

131 Sjegel, Larry J. (2000juvenile Delinquency: Theory, Practice, and L&anada: Wadsworth
Thomas Learning.
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upon the juvenile’s self-concept and may influehdere (Siegel, 2000). Students who
cannot cope with the unsuccessful school experideekthey essentially have two
options: drop out, or go to school and cause teautiis feeling of frustration is usually
vented as aggressive behaviour towards teachensesnd alike.

Schools are a critical social context for delingueprevention efforts, from the
early to later grades. All schools work to prodwigrant and productive members of
the society. Schools must take a proactive approschimproving students’
psychological assets and self-image, giving theenrsources to succeed and resist
antisocial behaviour. Schools should also focuthercontinued cognitive development
of students by increasing students’ awareness aheudlangers of violent behaviour,
substance abuse, and delinquency in general. Thast also be counselling services
available to help students who have already maeifelsehavioural problentg?

Another approach to reducing juvenile substanags@lrelies on educational
programmes. Education is the most powerful meamsarfifying individual’'s behavior.
But one of the prominent features of juvenile dgliency is poor educational
attainment. The mother is the ‘first School’ foetbhild and the school is the ‘second
mother’ of the child. Unlike India in countries wieealmost every child goes to school
the impact of educational institutions is very #iigant and preventive programmes
can, therefore, be launched in an effective matimeugh school. Drug education now
begins in kindergarten and extends through to tBf standard. An overwhelming
majority of public schools across the districtsUsfited States have implemented drug
education programs with various components, inagidieaching students about the
causes and effects of alcohol, drug, and tobaceo teaching students to resist peer
pressure and referring the students for counseling treatment® Drug Abuse

Resistance Education (D.A.R.E.) is an elementatyoaic course designed to give

132 supra note 131, at P.413.
133 Ringwalt, Christopher L.; Ennett, Susan & VincAsny “The Prevalence of effective Substance Use
Prevention in U.S. Middle Schogl®revention Science 3:257-265.
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students the skills for resisting peer pressurexjeriment with tobacco, drugs, and

alcohol™®**The three goals of school education have been stegjin these contexts.

1. Developing a new value system in which the schoolld be a force working
against the discrimination and rejection experienbg pupils drawn from the
lower classes.

2. Making schools an instrument for fostering workitattes self-esteem and job
skills to improve the employ ability of graduatdsSahools in derived areas.

3. Providing school experiences designed to improeesiif-image of delinquency
prone children. Prevention programs can be desitmauatervene as early as pre-
school to address risk factors for drug abuse, sischggressive behaviour, poor
social skills and academic difficultié¥,

Prevention programs for elementary school childsbould target improving
academic and social-emotional learning to addns&sfactors for drug abuse, such as
early aggression, academic failure, and schoolalrofeducation should focus on the
following points: such as self-control, emotionalasieness, communication, social
problem-solving and academic support, especialtgauling™*°

Prevention programs for middle or high school shid should increase
academic and social competence with the followikigjss such as study habits and
academic support, communication, peer relationshibsig resistance skills, and
reinforcement of anti-drug attitudes and strengtignf personal commitments against
drug abuse®*’
3.4.1.4. Role of Recreational Programmes

The Word ‘recreation’ has French origin. The ingé of Turkish Language has
defined the word as the activities people attendheir free time for fun and sport

purposes. There is popular belief that recreatigmagrammes are a good check on

134 supra note 131, at P.389.

135 Supra note 112, at PP.138-139.
136 Supra note 112, at PP.138-139.
137 1bid.
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delinquency since idleness provides a fertile gdotor many evils. The leisure hours
are vacant and the vacuum is almost inevitablgdilith delinquent activities® It is
believed that the energies of youth can be very wleghnnelized into pursuits like
sports, games and other healthy activities whichuldvocounteract delinquent
propensities among the participates.

Cyril Burt reported that places in London whereilfaes for amusement are too
few may be almost as fertile in young criminals tcast to those where such facilities
are too great in almost every quarter of Londore Htidence of crime is high in areas
most remote from open spaces, where there are rs,pao play fields, and no
recreation grounds’?

The popular belief regarding the efficacy or rati@al programmes has not,
however, found support in a number of studies.9671a sub-Committee of US Senate
reported that recreational facilities are not hdlgh deterring delinquency. But in
present society recreation helps for preventingemile delinquency as well as
reforming the delinquent. The benefits of recraaloactivities give us an important
hint on preventing crime. In taking part in thessidties, the people are relieved of
stress as they improve their social skills in commating with each other. The
recreational activities help in the positive congtion of individuals’ energy and
therefore help in staying away from crime. Theyalglp in decreasing vandalism and
property crime (Cameron, MacDougall, 2000). Moreowbe recreational activities
make people discover their unknown talents andsoadering their talents; people will
have a more positive integration to the societysthtaying away from crime. A well

programmed crime prevention program will not onty ia preventing crime, but also in

138 Supra note 39, at P.120.
139 Cyril, Burt (1925)the Young Delinquentniversity of London Press Ltd., London, at P.156
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increasing the social security and developmentQDiE, 2012)°

In America, where crime is a problem, studies weaeied out with the help of
the security forces and successful results werehezh For example; a program named
PALS (Participate and Learn Skills) were tried déhildren from 5 to 14 ages. In the
study, the children were divided to two groups plated in two complex facilities. To
one group, only theoretical lessons were giverihéoother ballet, judo and swimming
lessons were given. The group in which recreati@uivities were carried out, the
children had a much lesser tendency to break tles mand aggressiveness (Cameron,
MacDougall, 2000), (Jones and Offord, 1988).

The above studies have shown that recreationizitaet are one of the cheapest
and most effective ways to reducing and preventoigcrime. Participation in
recreational activities, which considered as dgwmlent indicators of society, and low
crime rates give us one of the most important tlae these two issues linked each
other directly. Use of recreative activities, fdams to reduce crime rates, will be
important contribution in achieving the desiredutes
3.4.1.5. Role of Community Programmes

The strategies discussed above are mainly dirdotedlividuals with a view to
eliminating the factors responsible for their sbamladjustments. Besides these there
are programmes involving community and group pgpdicion where efforts are made in
terms of environmental factors. The basic stratfgyuch programmes is to reach the
people in need of help instead of the people ambiog the workers and agencies.
Another significance of such programmes is that paeticipation of the local
community is considered to be more important aedrthe of professional leadership is

sought to be kept at the minimum level. Communigvpntion programs that combine

140 hitps://www.academia.edu/11399146/Recreationévites_in_crime_prevention_and_reduction.
Accessed on dated 20.12.2017 on 8P.M.
141 1pid.
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two or more effective programs, such as family-based school-based programs, can
be more effective than a single program affe.

Another type of drug-control effort relies on repentatives of local government
agencies, churches, civic organizations and simitastitutions are being brought
together to create drug prevention programs. Taelivities include drug-free school
zones, which encourage police to keep drug dealeay from schools, neighbourhood
watch programs which help to control the drug abtse many respects, evaluations
of community programs have shown that they may erage anti-drug attitudes and
help insulate participating youths from an enviremn that encourages druis.
Greenwood also discusses community-based prograntinagscan divert first-time
offenders from further encounters with the justisgstem. The most successful
community programs emphasize family interactiond provide skills to the adults
who supervise and train the child.

Marshall B. Clinard has outlines the key assumjstioithese programmes as follows:

1. Local people will participate in efforts to changgighbourhood conditions,

2. Because they do not accept an advance social aisitphenvironment as natural
and inevitable and

3. Because self imposed changed in the immediateamaient will have real
significance to the residents and consequentlyhaie more permanent effect.

The Chicago Area project is one of the oldest comity programmes in the
US. This project revealed that the local leaderstipigh delinquency areas are more
familiar with the area conditions and have bettammunication with the residents and
they can tag the area of high delinquency areaaatordingly can take preventive

measures.

142 Supra note 112, at P.139.

143 Supra note131, at P. 389.

144 Welsh, Brandon C. & Hoshi, AkemiCommunities and Crime Preventjbin Sherman, Farrington,
Welsh, and MacKenzie , eds, Evidence-Based Criraedption ,at PP.184-186.
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The process of including changes in the value gondition of the group is

predicted in the existence of substantial supporttifie maintenance of law-abiding

behaviour within the values system of the lowerssts community itself. Hence,

shifting the group’s values from an emphasis onVélating behaviour to an emphasis

on law abiding behavior entails increasing the labdity of law-abiding avenues to

valued ends already present in the groups ownraliltailieu. The method thus aims to

affect individual behaviour by altering the valumnéiguration of the group which exerts

most immediate influence in external behaviour.

In order to prevent juvenile delinquency from takiplace the following

measures may be suggested:

1.

Creating and inspiring a team of work of privatal gnublic agencies devoted to
preventive work.

Giving proper training to the members and staf@lbbrganizations concerned with
delinquency control.

Establishing child guidance clinics to give apprag treatment to the disturbed
and maladjusted children.

Educating of the family so as to help the paremt®alize the importance of giving
proper attention to the needs of their young childr

Establishing wholesome recreational agencies twepmteyoung children from
becoming the victims of illicit or unwholesome reation.

Giving proper assistance to under-privileged cleitdrto build in them good
character and law-abiding attitude.

Adopting various means of propaganda such as rauhoyies, television,
newspapers, magazines etc., to realize the impmrtahlaw-abidingness and how
it is always appreciated and rewarded.

Improving the social environment- slum areas, busgrket places, gambling

centers etc., to prevent children to get polluted.
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9. Spotting potential delinquents by predictive tests schools and giving
appropriated treatment to such children.

10. The problems of beggary and poverty are to be reahaw controlled and the
general economic standards of the people must dreased to prevent children
from becoming delinquents due to economic exigexncie

Professor Louisa Degenhardt, National Drug andolAdt Research Centre,

University of New South Wales, has conducted thelyst Individual risk factors for

drug abuse include being male, the personalitysti@i novelty and sensation seeking;

conduct disorders in childhood, and poor schoofgoerance, low commitment to
education and early school leaving. Affiliating ianti-social and drug-using peers is
one of the strongest predictors of adolescent alcahd other drug user that operates
independently or individually and family risk faco Young people who initiate
substance use at an early age are often exposethatty social and family
disadvantages, come from families with problems anrustory of parental substance
use, are impulsive, have performed poorly at sgharedl are affiliated with delinquent
peers®®

3.4.2. Method of Rehabilitation

The main purpose of the method of rehabilitateneither to punish nor to take
revenge upon the delinquent. The intention behim method is to help the delinquent
children to get proper guidance and training sa thay become normal children and
never repeat delinquent acts.

3.4.2.1 Anti-drug & Prohibition Council, Assam

The State Anti-Drug & Prohibition Council, Assanmasvcreated in July, 1974.

The main objective of the Council is to inform timasses about the harmful effects of

intoxicating drugs and alcohol and to take suchsuess as may be required to prevent

drug abuse. The habit of smoking ganja and bhangrasalent all over the State.

145 Srivastava, Lily (2013),aw & Medicine Universal Law publishing Co., New Delhi, at P.321
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Recently, the Government has banned smoking ingplalces and on advertisement of
all forms of tobacco products. The sale of cigase#@nd tobacco products to persons
below the age of 18 is not allowed. The ban ha® leposed under the Cigarette and
other Tobacco Products (Prohibition or Advertisemand Regulation of Trade and
Commerce, Production, Supply and Distributions), 2003.
The Government of India sanctioned two Centres de-addiction cum

rehabilitation, one at Jorhat and another in Siiclihe number of addicts who received
treatment and had taken counselling during theodesf April 2016 to September 2016,

in the two de-addiction cum rehabilitation centagsJorhat and Silchar are shown

bellow.
Table No.19
Addicted person admitted and undergone treatment fom April 2016 to
September, 2016 of de-addiction centres Jorhat arsilchar
Jorhat
Period No. of No. of No. of Addicts O.P.D
Addicts Addicts received counselling
admitted treated
April, 201¢ to| 139 44 139 95
September, 2016
Total 139 44 139 95
Silchar
. No. of No. of ;
Period : : No. of Addicts O.P.D.
eno éat‘jdrﬂi'ﬁtesd '?‘%%'%g Received counseling
Agrll 2036 0 [ 199 61 199 138
egtem er,
Total 199 61 199 138

Source: Anti-drug and Prohibition Council, Assam

3.4.2.2. Probation

Probation

Etymologically,

is not defined

‘Probation’

in the Probation of Offers Act,

1958.

means the testing of ndoct or character of a

person-*®According to Encarta, “Probation’ means the supséowi of the behavior of a

146 paranjap, N.V. (2011)Criminology & Penology with VictimologyCentral Law Publications,
Allahabad,at P. 521.
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young or first criminal offender by a Probation ©&”. During the period of
suspension, the offender must regularly reportht Rrobation Officer and must not
commit any further offences?’

Probation is a system of releasing young criminaspecially first time
offenders on suspended sentence on good behawvider the supervision of a person
acting as friend or advisor called Probation Office

The importance of the probation can be seen invtireling of Justice Sikri and
Justice Krishna lyer. Justice Sikri opined thablmtion is not only providing
rehabilitation but also reduce the rate of crimeé astablish good economic condition of
peert*® Justice Krishna lyer gives the example of foreipurt on importance of
probation. He said, “Last week of June, 1971 ther&me Court of New Jersey change
their decision and ordered that if person findswaitarya juviene (one kind of narcotic
drugs) first time then he should not be sent ticojai may be released on probatidf’”

The Juvenile Justice Act also allows the juvemdego home after advice or
admonition of appropriate inquiry against and celiivgy to the parent or the guardian
and the juvenile. The Board also direct the juvetol be released on probation of good
conduct and placed under the care of any pareatdgn or other fit person, on such
parent, guardian or other fit person executing adbwith or without surety, as the
Board may require, for the good behaviour and teiihg of the juvenile for any period
not exceeding three years. The Board directs tenjie to be released on probation of
good conduct and placed under the care of angdfiitution for the good behaviour and

well being of the juvenile for any period not exdiegy three years?®

147 Encarta Reference Library Dictionary 2005.

148 |nauguration lecture on probation wofk @ay, 1971.

19 Gout of India- Central Bureau of Services, 1902PP .14-15.

150 Section 15 (1) (a) of the Juvenile Justice (Gare Protection of Children) Act, 2000.
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According to section 33 of The NDPS Act, 1985 finevision of the probation
under section 360 of the Code of Criminal Procedune of the Probation of Offenders
Act, 1958 shall not apply to a person convicte@mfoffence under this Act. Exception
is applicable with convicts only if such personlass than eighteen years of age (by
Juvenile Justice Act, 2000).

In Rakesh v. State of Gujaraf®* the accused aged about 16 years 9 months
was convicted for offences under sections 17& 18tld Narcotic Drugs and
Psychotropic Substances Act, 1985. The reportePitobation Officer showed that the
accused was a bright and promising student haftiogp respectable, cultured middle
class family and he came under pernicious influen€eevil company owing to
immaturity and committed such crime for the fiigh¢. The Court held that under the
circumstances granting of benefit of probationhite appellant under section 33 of the
NDPS, Act would proper.

The Prohibition Enquiry Committee appointed by Blanning Commission in
its report of June, 1955, recommended that thensehef prohibition and anti-drug
should be integrated with the country’s developmelains with a view to control
alcoholism and improve the standard of living oé theople. The theory of creating
scarcity of liquor by prohibitory laws with a vietw discouraging ‘drinking habit’ has
not yielded desired results. On the contrary, deméor liquor has all the more
increased and opened new vistas for black markesimgiggling and illicit distilling. In
fact, the consumption of liquor has taken the shaefashion in today’s ultra modern
societies. Therefore, it cannot be curbed by pitdp laws unless people who

habitually drink voluntarily give it up. It is fothis reason that many States have

151 Rakesh v. State of Gujarat,1996 Cri.L.J.1263 &@ai).
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withdrawn their prohibition laws and are contenthva balanced regulatory policy
under which liquor is available for sale only iodhsed shops at a fair price.

It is mentioned that reformation and rehabilitataf the juvenile is the last hope
to be attained by the juveniles contact with theedile Justice system. But there is a
distinctive difference between reformation and teltation. Reformation is founded in
the belief that a juvenile is capable of changirig httitudes and behavior and
recognizing that what he did was wrong. Rehabititais founded in the belief that
circumstances resulted in the juvenile committimg ¢rime, therefore the concentration
is on setting right these circumstances. The fasusntirely on the juvenile and his

particular circumstances.
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